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TH E following learned 
Treatifc being wrote 
fome Time before the late 
Statutes relatkig to Avowries 
were enafted, the Editor. has 
inferted them, in a Note in 
their proper Place. ^ 
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Chap. L 
Of the Difirefs. 

THIS Diftrcfs is a Reinedy 
given to the Lord to recjovcr 
the Rent or Services, which the Te-. 
nant hath obliged himfelf by his. 
feudal Contra(5t to pay by way of 
R^etributign for his Farm. 



Thefe Services, when the feudal Spel. rem. 40. 
d> were chiefly of q^o^ 
B two 47. 



Tenures prevailed, were chiefly of c'ovcrnmtnt 
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two Sorts, either military as attend* 
ing on the Lord in War, or miniftc*: 
rial as attending his Courts in Time 
of Peace, and there affifting the 
Lord in the Diftribution of Jufticc, 
or ploughing and tilling his De- 
mefne: ' ' ' 

The Non-performance of thefe 

Service was^ by the old feudal Law 

a* Forfeiture of the Feud. This is 

evident from feveralJPaflages in Vi^ 

Vigcl. 257. gelhus (under Title, Caufd ex qui^ 

junfeud. ^^^ feudum\amittituf\) Si Vajfalus 

Ann. 126. Domino nonferviat^ fidelitatemque ei 

non prafiet—'Si Vajfalus a Domino 

in jus vocatus non venerit — Si pac- 

turn feudi . non fervetur^^^Thcfe, 

fays he, were all Forfeitures, and 

the Lord on fuch Failures of his 

Tenant was at Liberty by that Law 

to re-affume his Feud. 



Bacon on The RigDur of this Law was 

Jg^;"*'^"^^^' mitigated, with us, and thefe feudal 

' . Forfeitures^ 



129 



Digitized 



by Google 



^Replevins. 3.^ 

Forfeitures changed into Diftrefles 
according to the pignorary M«(hod 
of the Civil i^aw, frona. whence the 
Notipn feenis firft to have been bor- 
rpwed, asniay WfccnJnJthoTitle, 

Arkitrio p^rmittikir. ex-:.J^pioribusfiko. 
Jibi oiligatis 'jifiius velit dijiraElif 
&J[uum comm^4um ^erwnire: For. 
therp appear bo Foot(leps of it ia the 
^uda| Authprs* » 

From v^hence ' foevcr the l^amc 
pr Notion came^tbe R^^^^Jfi^b- 
tained fo early in pur Law^ tb^t we 
bave no Memorial of ijs ^^iglPi^ 
with us J and a4 this Power wsijranr 
ciently ulcd hjf lepras, ;t .grew;^ a* 
'burthci>fbqac and. grievous to , Tc^ 
,nants as tl^e feudal^ Forfeitpre, /thert 
bcinjg no DifFerqijce to the ^Tenant, 
between the Lords feizing. the l^and 
itfelf, and turning' the Tenant out 
of his Pol^ffipij)^ and his^ ftripping 
him of the whole Produce or Fruits 
of it at his Pleafure. 

B X And 
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' Atid not only tfieTrpaace of tfte " 

and fevery' rtiltig ' thair' was brptfgM^ 
oh'th^ Lah(J Were'liJiiletotbe Lor^'i^ 
Dift^efs' t ' By ihii " Means ajl-'tji^^ 
HiiniJeiry^->he ^ar;^^^^ 
Vaflai '*rati %au^t^- .K^ntd' was pfteni^ • 
darriea Wl3y Aeljorar litfd the Pif^ 
ftri^fs bj? Ws JPdWfer^i-etaoyed butioi^ 
the Reach of the T^enant, and alt 
this on the llightej(l Occafions. 



. -. ..j,r . 



'^kls' J»aWer, ai 'it' was pra<Si:il^ 
py.iM Lord^, 'did nofc only oppreis 
tliiiST^narits/,^iit put, them foVen- 

lioras', ^s to enable tli'eni to bnn^ 
'^re^t 'IvTffmbers pf jiheif VafTals' into 
th^^^ •Fieiii; againft I'beif. ^^^ aii^ 
thereby ' "difturb ' the publick Peaqs 
of the kingdom, ' 

'^herc'were yef 'two other Inccin- 
veriiencles Which arofe from. the 
Abufe of thefe Di'ftrafles. ' 

The 
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Thcifirft was, that in the Ditputcs 
and Contefts which frequently s»rofc 
between neighbouring Lords' them-' 
felycs, whHft eafch' Lord was cn- 
deavdtrring to enlarge his Bounds 
tod encroach on his Neighbour's 
Property^ the Tenants were gene- 
rally diftrained^by both, by which 
the Tenant was brought within the 
Seignory, and fo became fubjeia' to 
that feudal Dependence and Service 
which accompanied the military 
1 enure. 

The other Mifchief was, that 

when the Lords had brought them 

under their Dependence, they would 

diftrain them, for the Amerciaments 

of their Courts j and as the Statute 

of Marlbridge expreflcsit, Graves 

ulthnesfecennty ' efdiJlriSiiones quo- 

ufque redemptiones receperinti ad.vo- 

Auntatem fuam^ , JVrid . what ^madc 

thefe Abufes the. more infiipporta- 

blc^ was, that tlieft Lords, per Mi- 2 Inft. 102. y 

nijlra 
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nijlros Domini Regis jujiiciarii mn 
per mitt ant ^ nee fuftineant quodfer 
ipfos likerenter 4ifiri3ion€S quas^ au^. 
tboritate propria fecerint ad volun^ 
tatem Juqm : ^o th^t they feemcd 
tQ thrqw off* the Authprky of j:he. 
Law, and to fubvert the fundamea-r. 
ul Rule that no Property was tq 
be altered without tfee King-? Writ, .. 

. 5ut thefe Oppreflions ended /wkh 
tlie TDiftradlions of the Barons Warsa 
for towards the End of the Reigi) 
<jf Hen. 3. there were particular 
Laws made to regulate the Manner 
of 4'iftrainingy apd Jiot to fuffer the 
Lords; to extendjthis Remedy, be- 
yond the MifchieiF k Vas.firft Tntro- 
* duced for, which wis no more than 
to empower the Lord by feizing the 
ChatteFs, to otlige' the Tenant to 
perform the feudaf Servicesi, 

Thefe were to remai^n i^i^ the 
Lords Hands asTledge^'to.^ compel 
the Performance; md the Detenticm 

'was 
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was no longer lawful than the Te- 
nant refufcd to do the Services which 
were referved by the feudal Con- 
trafl: j and by what Steps it came 
to be brought under the Regulations 
^ich govern it at this Day, we 
ihall have Occafion to obfcrvc, by 
confidering, 

I. Thefeveral Sorts of Diftrcflcs, 
and in what Cafes a Diftreis lies. 

- II. What Things are diftrainaWc. 

III. How t^ Diftrefs is to be 
ufed ; and herein of the Pound, the 
Place appointed by Law for the 
Cuftody of the Pledge or Diftrefs. 

I. Thefeveral Sorts of Diftrcffes, 
smd in what Cafe a Diftrefs lies. 

The Diftrefs at common Law was 
ufed infix Cafes, viz* 

1. For 
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iRo. Abr. I; For the Services dae to the 
^' Lord arifing from the Tenure, as 

Homage, FcaUyv Rent, Suit of 
Courts &c. for the Diftrefe, as is 
already obferved,; casme in the Place 
of the Forfeiture, and was a mild 
Alteration of the feudal Law which 
allowed the Lord to feizc the Feud 
for the Non-performance of the 
Services, 

fRo.Abr. So for Relief, Aid pur Jfe mar-^ 
4 Co. 49. b.nVr, or pur J aire fitz Chevalier^ 
\l''^''^^' the Lord may diftrain 5 for chefc 
Latch. 129. were. Parts of the feudal Profits, tbo' 
they were not annual, and therefore 
recoverable in the fame Manner. 

But it may here be nccelTary to 
diftinguifh the Relief into the Relief 
proper and improper. 

Co. Utt.83. The proper .Relief is the ancient 

^tH-^l Relief, which was due to the Lord 

I Jon. 132, at or.before the Entry of the Heir. 
133- ' 

Latch. 130. 3 Bulft. 323. PI. Com. 94.. or 
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or new Tenant into the Land. This 
was ancieiotly paid in Money, and 
was ttot io properly a Service as a 
Perquiiice or Incident to the feudal 
Tenui^e, and arofe from thisi that 
Whilft the. Peud was temporary and 
precarious, the Lords ufed upon the 
Death of tWir Tenants, and before 
the Heir wais admitted into the 
Feud> to oblige the Heir to pay a 
Sum of ^foney. This, after the 
Feud came to be efiablifhed, and 
made perpetual, came to be Part of 
the feudal Profits, the Tenants ea- 
fily confenting to it upon the Eftab- 
liihnifent of the Feud. 

In Analogy to this, the Lords, af* 
ter M<igna Cbarta indulged to the 
Tenants the Licence of Alienation; 
ufed in their Grants to rcferve a Sum 
of Money on every. Alienatioa of 
their Tenants 5 and where fuch Re-^ 
fervation appeared in their Grants 
with a Claufe of Diftrcfs, the Lcrd 
might rcfort to that Remedy where 
C the 
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the Tenant fiiikd to perfojcm his 
Part of the Contrail. It ajfterwards 
happened that thcfe Orants in whicji 
thefe Refervations appeared, were 
by length of Time worn out or Ipflr, 
and then the Lofds ppefcr^bed in 
taking the Relief; but fpr ^\\^c prer 
fcriptible Reliefs^ tl^c JLpr^ qoul4 
not diftraiOf tinleis he could like- 
wife [ prcfcribe in the Piftrefs : For 
as the Prefcription. created the Right 
to this improper Relief, fp :therg 
muft be a Prefcription to give tfeo 
Remedy ; for otherwife they w*re 
looked upon as Burthens and Exac* 
tions of the Lords upon their Tef 
nants, and tended to difable them 
from appearing in the Field ariped 
and equipped for the publick Sqr>* 
vice, and for that Reafon were faid 
to be againft common Right ^ that 
is, ;igainft the Policy of the Law> 
which provided for the publick Safe- 
ty, before the private Profit of the 
Lord, and therefore were not en- 
couraged, nor any Remedy either 

by 
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by Diftrefs or Aftioa given f6r 
thtta^ uilefs the Lord could (hew 
^ Mrly a Tide 46 the Remedy as he 
did to the Duty itfelf. 

In like IVtdnner the Heriot is of ' 
tWo Sorts, the tteriot Service and 
the Heriot Guftom. 

' ' 't'hc Heriot now is the bed Beaft^P^'"' «•• 
of the Tenant, but ai^ciently was 
takeri out of the Militia apparatus^ 
and #as & 0€^ce fird introduced to 
keep a conqtichsd Nation in Sub- 
je<5!:ion^ and to fupjport the publick 
,^fength and military Furniture of 
the Kingdom, by taking on the 
Death of the Tenant his beft Ar- 
ctitiur $ and hence itr became Part df 
fhb Services- airififtg from the Te- 
nure) and therefore to be diftrained 
for as other Services, This, as the 
military Service declined, v^as turned 
i6to fomething of private Profit to 
the Lord ; and, inftead of the Af/* 
litia apparatus^ they took the beft 
e X Horfe, 
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Horfe^ Ox, or Cow, and the (ame 
Hemedy was continued as where the 
Heriot was paid in the Habiliment! 
ofWar. 

?m!n!7^i: The Refervation of this Hetiot 
Kciw.si. Service was not only of publickU-r 
tility, but alfo for the private Safety 
of all the Tenants in the Manor, that 
the Habiliments ol W^r Ihould be 
kept amongfl: themfelves for their 
Defence, and therefore Midhere ther^ 
was no fuch Tenure between the 
Lord and /Tenants of fome particu- 
lar Manor, the Tenaijts by Agree-f 
ment confented that the Lordfhoul4 
have the beft Part of the military 
Furniture ; and this Agreement crc-r 
ated a Coftom> which being |he 
Law of the Manor, created 9 Righ( 
to the Lord to fei^e. 

F But the Lord could not diftraiui 
bccaufe where-evcr there was anj 
Footfteps of a Diftrefs, it was always 
fuppofed to be Part of the feudal 

Rcfcrya-- 
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Refcrvation : And the Heriot: Cof^' 
torn arifingoriginally from the Grant 
of thf Tenant, and not referved by' 
the Lord upon his feudal Donation, 
was not a Service arifing from the 
Tenure between Lord and Tenant, 
and thefore was not under the Regu- 
lation of feudal Services, andconfe- 
quently not to be diftrained for, as 
tbefe Services were*, 

, But where fuch Heriot CuAom ob* Keilw. u. «: 
tains, the Property of the Heriot 182^.^^ 7^ 
aftuallyin the Lord upon ^^^^^^^^^ll 
of the Tenant, becaufe the Choice 1 sdk. '3 56^ 
of thp bcft Beaft is in the Lord, and^-^: ^^ 
not in the Tenant : And hence it is, 
that the Lord may feize the Heriot 
C^luftom wi|erever he finds it, either 
on the Tenants Land or off it, or 
even in the King's Highway. And 
if it be eloigned, he may have Trcf- 
pafs or Detiniie for it, for the bririg- 
ing the A6):ion determines the 
Choice for that Beaft, as if he had 
fcized at firft ; and whoever, takes 

^ it 
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it Violates thbPrb^»fcy, ■ which- Was 
vefttfd in the Lotid by th6 Biaili 
of the Tenant j but 'in | the Caft of 
foch Elbignment the Lord dahnot 
diflt-ain the TcnSnt ashemayibi- th6 
Heriot Seirvic6, bi^ciirfe the Kftrtfe 
j^As i'litfoduced for fchb 'RetoVeify 6f 
kudA Italics, of v^ilh the MinQi 
Cuflotti is no Part, 

Fl-C<ta.96. But it hath been much doubted 
B"Hkli7.whddiier the Lord might ifeize chic 

D^Sftid''^* ^*"**^ Service, becaiifc that being 
Mtfdr 54i>. ' Part <>f the feudal Duties arifing from' 
fs&?; the vTcniil:* betwijttithe Lord and' 
2 Latv; Tebiant, ought ^b^ hte goverhed ^ 
'^ ^' th^ (iait Regulation^,' '#ith the btficf 
Services j- and' therefore if tdicre ihe; 
•f enarit -hiolds by a Gaponor a Heh,' 
&i. ' the Lord muft diftfton,- dnd*^ 
cannot feize as for his own Property,* 
fo neither ought he to feize for a 
Henot Service. But this Point feems 
now fettled, that the Heriot Service 
is feizeable as well as the Heriot' 
Cuftom, becaufc the Choice of the 

beft 
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bcft Beaft is in thc;LoF4,. and tji^re- 
fore he only is to dctermitis that 
Cjhoice by a Seizure; but where the 
Tenure is;by thp Reat of a l|cn or 
a Capon, &c^ hp is torcndeff aQ4 
th^refpre the Lord can only compel 
him.tp do it by Diftrefs^ 

z. The fecond fort of Dlftrefi isCr. jt. ^zj 
for Fines and Atnerciaments in Court ^^' 
Leets^ and this ftands upon .a. difi^*^ ^38. 4«- 
rer^Bottpm;; the fornacr Diftrcft''^* ♦5- 

9nly relates to private ContraA«^ be-* 
tween Landlord aqd Tenant; thja 
Piftrefs relates to thc^ Trania6t:ton8 
in a Court of Juftice, and is allow* 
able ^ther for ^ Fine impofcd by 
the- Steward, or for Amerciaments 
aflefled by the Jury on Pcrfons guilty 
of Nufances,. or of any other Crinie 
prefentable or. conufable in the 
Leet. 

But for Amerciaments in a Court 
Baron^ the Lord cannot diflraln, 

but 
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but is j>ut to his Aftion of Debt foi' 
Rccoi^cry thereof. 

To uftdetftand this rightly, wc 
mnft obfervc that Court Lects were 
originally derived out of, or rather 
Exemptions from, the ShciriflS Torn, 
and therefore arc Courts of Record 
as the Torn Is, 

In thofe Lects, thd' the Loi'd of 
his Steward prefides as Judge,, yet the 
Court is Curia Domini Regis,, arid 
t^as at firft eftabliflied to pitoifhTref-^ 
pafles and pu^lick Nufances, which 
arofe, within the Prtcinas of the 
L€et,\as the JForn did thro' the 
whole Kingdom. H^nce it comes 
that in all things neceflary for the 
Support of the Jurifdiftion of the 
Court, the Judge was armed with 
the fame Power with the Judges a- 
bove, ^nd therefore the Steward for 
any Contempt in Court might im- 
pofe a Fine, and imprifon for it, as 
the Judges above; becaufc, what 

is 
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is neceiTary for the Vindication of 
the Honour of the Court, the 
Steward is not obliged to go to a 
iuperior Coort to (eek Redrels for ; 
but for an Amerciament, which is 
impofed for any Tranlgreflion out of 
Court, of which the Court has Cog- 
nizance, there was no Fine or Im« 
prifonment, becaufe that Court could 
only try leflfer Offences, which were 
not fineable, the greater Offences 
being remitted to the Jufticcsin Ryre^ 
and this Fine for Contempt in Court 
when impofed, being grounded on 
the Judgment of the King's Court 
of Record, created a Debt for which 
the Steward might either imprifon 
or levy the fame on the Goods and 
Cliattels of the Debtor, but for the 
An)erciaments the Steward could 
only didrain, and not fine and im* 
prifon. 

The Procefs that levies this Debt,Dalton Her. 
is4n the Books called a Diftrefs, be-4°;^^^ ^^. 
caufe the Lord migbfcat commonsco. 4'.b. 
D Law 
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Law impound, the Difttreis antil the 
Fine was paid ^ but. as the dijiringas 
or Uvare for levying thqfe Fines and 
Amerciaoients ifTued m the Kiag's 
Name i, and as the Lord may lilicf- 
wife fcU.this Diftitfs, it is rather. tO 
be efteemcd in the; Nature of aa Bx.- 
ecutian» than a Diftrefs in, the ger 
nyine 5enfe of the W<)rd; the Di^ 
ilrei$ pri^nally being oo more than 
aPaiupQ the Tenant/ and a Pledge 
in the;. Lords Hands to compell thd 
Tenant to perform the Services, and 
thei^efqre could not be fold» till the 

5 Ca 38. 41. ^^^j htnct it hath been held, thai; 

the Steward may impofe a Fine upon, 

a Man for rcfufing tp; be fworn ^ 

, Conf]:able, and may diftrain for that 

Fine. , ^ _^ 

Dait. Sher. So if a Man oweth Suit to the She- 

*°°' rifF's Tofn, and f efqfcth to be fworn, 

or ifa.Bailiifof .a Leet refuleth ini 

Court to execute hig . Office 5 thefe 

^ ' V. ^ are 
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are all Contempts to the Authority 
of the Courts and the Steward may 
impofe a Fine, and levy it by Di- 
fkteik of the Ofiboders Goods. 

Sq if a Man oweth Suit to thc^s»«- 
Sheriff's Torn} and doth not makeBr. dift. 

pi 

his Appearance, he may be amerced pi'tz/Abr. 

and diftrained for the feme, becatife^^^^^'*- 

194. 

*ds a Contempt to the Court in re- 
(i}(ing Obedience to their lawful 
Commands ; but, qu. whether this 
be properly an Amerciament. 

The Dificrence between Fines 
and AnjercianKnts is, that the Fine 
was pro ^ranjioribus deliBis^ the A- 
mcrciament pro mimribus. 

The gravipra deliSa were pu- 
niftied either- by the View of the 
Judge hlmfelf, as Fines for Con« 
<tempts done in Courts, or on a 
View of Ni^nces, but out of 
Court by Ibe Jufticcs of the Peace, 
D X or 
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or upon Indidmcnti or other Con- 
viftion. 

Of fuch gravwra deli^a^ the Fir^q 
is fct by the Court itfclf, bccaufc 
fuch graviora deltShi muft be againfl: 
the King's Peace, the Quantity of 
which the Court are Judges of> who 
have Commiflion from the King to- 
fee that fuch Peace be prefervcd; 
and therefore in fuch Cafes^ the 
Jury arc only Judges whether the 
Defendant be guilty of the Faft or 
not 5 but the Court is Judge of the 
Quantity of the Fine, and therefore 
it is called a Fine, becaufe it ends 
with the Court • and is not to be 
alTeered by the Jury^ 

But in Minoribus DeliBis^ as for 
Qot appearing at the Court Leet or 
Tom, the Judge may order the 
Jury to afifeer an Amerciament on 
(bch a Defaulter, and iflTue a Diftrin-; 
g^ for levying the (amcr 
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But it items that at the Aflizet 
and SefEons where the Judges and 
Juftkes (it by an immediate Com- 
miffion from the King to keep the 
Peace of the County, die Non-apr 
pearance of Suitors to make Enqui- 
ries (or Breaches df the Peace is a- 
mong the grayiora dili£ta ; fb that 
there the Court hath Power of itfclf 
to impofe a Fine which muft be ef* 
treated into the Exchequer to be 
levied. 

And fo where the King grants to 
any Corporation a Power to hold 
Seffions, if fuch Court fines for Non^ 
appearance, fuch Fines muft be ef^ 
treiatcd into the Exchequer^ and le^ 
vied by the Proccfs of that Court ; 
arid fuch Corporation, tho* they 
have the Grant of fuch Fines from 
the Crown, cannot get them out of 
the Exchequer but by Petition, or 
Monjlram de Droits 
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But if inftead of fining fuchPer-* 
fqnh the Seflions ihall order th^t 
they be anoierced^ and thef Jctry aj^er 
tH^ Amccciament?^ it. fn^y be levied 
by D|Aringas. : > . 

Cr. El. 748<. But Couft Biro»s were inftl^te^ 
for the private Adyantage of the 
I^ordy and the ^afe of the Tenants 
of the Manor, this is Qiria Do^ 
mifii JManorii, in which the Saitors 
are Judges, and therefore their A« 
merciaments being impofed only for 
^e Lords Advantages^ and fqirnot 
4oii^ Suit to his Coufts, ^r, per-^ 
forming the Scrvjces due to him, 
iuch AmerciameQts are not grounds 
fion the Judgments of the King's 
jCourts, or Courts of Record, and 
therefore only created a DcU for 
the Lord to be fuedfor in the King's 
Court, that the Juftice of it flight be 
cpntroverted in the King's Court, 
and therefore the Law ntver allow- 
/ ed the Lord to diftrain for thofe 

Amercia- 
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Amereiainente m ekhar of the Wajs 

abovementioned : For the Lord 

ought not to have a Diftrefs for them 

lA die Nature of an Execudon^ be- 

taufe that were to alter Property 

without the King's Writ^ or the Pro^ 

ceils of the Kirtg'i)^ €ourts ; nor was 

it reafonable to idttow the Lord to 

diftrain sftid impound for thefeA- 

ffierciansentS) becaufe they were fet 

(among other Caofes^ for not do-*- 

ing Suit to. the Lords Court, and 

other Services! arifing from the (tu-* . 

dal Tenure, and were in Nsture of 

a Penalty infilled on the Tenant 

for the NonKperfomunce thereof ; * 

but for thefe the Lord might diftrain 

by Virtud of the feudal Grant, and 

therefore ought, npt Co diftrsiin: lot 

the AmeiiciimttCtoo, for that were 

in Effe£t!to aUdw;the Lord a double 

Piftreft for tl^ fame Thing, for the 

Service itfelf, and for the Aniercia'* 

meiJt, which is the Penalty for the 

Non-performing that Service, which 

were vexatious, and would put the 

Tenant 
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Tenant too much in the Power of 
the Lovd. 

II Co, 45. a. But if the Lord cah , prefcribe in 
iRoL Abi, ^ Diftrefs for the An^rciament, then 
the Diftrefs bi5C0n>cs lawful^ becaafe 
fuch Prefcriptiow is prefumcd to b© 
founded on a Grani; of the Tenants; 
by which ^hey fubjefted themfelves 
to the Diftrefs, and tho' the Grant 
be worn out by Length of time 
which created the Diftrefs, yet the 
continual Ufage is a good Evidence 
of it, and therefore the Teloahts 
inuft fubmit to that Cuftom wliich 
. their Anccftors put them under. 

But if the Manor belongs to the 
Kowlcfoil * Crown, the King by his Preroga- 
., ^' tivc may diftrain the Tenants for 

Alman. , 

Amerciaments impofed in his Court 
Baron without Prefcription, bccaufe 
it is oF publick Advantage that the 
King^s Treafure (hould be colle6tc4 
in the moft expeditious Manner. 

There 
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.;;;5riiJ^r^; iSj;;^W«ver» -this Qiftincr 
^tqbciOy^fj^fi^iT^ Fio^ impoicd. 
hfiji |Qpuftif.<5.titfc]f J ijirchcy.aw' 
dther' impofed by ,« Stewj^rdifot a 
Contempt to the Court, and thb n 
?feft>^cU;\effl?efe:M<he.iSffia^ ■<■>■;■■■. 

Ffe«h. »rCgQHiu<pUc>x,^lgJarti8 

rifdidtion, but only ^cquirq^ji^jrp^ 
torn, in fuch a Cafe* as that parti- 

Ase^-i.- bsj- ;-z :. ;•:•:■•'•:< i - r:t - 

ij;:rX>has w]^r«rii;.t!et.|ai^a :Q(#d|ni.Vcnt. lof.' 

for* Tp^nftwi^tqfcnd »««.<»> l*Rid^' "' 
fwom Conftable, which not. being ^J""g - 
done, a Fine was impofed, and a 
E Dittrcfs 
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Diilrefs taken for it, the DiftFefs was 
held hijfaxi^ul, 'becaafe; ' there ^e 
Stcvi^ard of thd Ledt did Hot prefcfibie 
in the Diflirefs-, add nothing ellfe 
woiiid yartant it. . ' ' ^^ , ' 

iiCo.44.b. miitsi 'priy Ckm Litai winch 
32. was aStim given by the Tenants tCf 

G^rcy's ^i^baffc^he ILotd Fof the Pufchafd 
a Leon. 74. fif the tJiet, the Dafd dtthot diftrk^ 
3 Leon. 178. foj^it'^ifliout a Guflbm to warrant 

fhe'"I^^; 1>ccaufts this is a Sarii 
tiar^lj^b?j)tiv^te Advantage to the 
L(*fl,:^ihri^"ftJrtn<iteffary td'bi 
paid-^to 1t^ up 'thfe Jiirifdidtion'djt 

tiie'tSHiff:'*-"5 ->■• X-'.^- ;:'^! •=•■ 

It0.41.l1. ' B^ 4Sl^?ines aaSfi Aihereiaments 

in 1LteA^t"^he Jl^tfril toiy either di* 

ft^ii^<inH<l^lHhel>mrers 0>nd t^ 

the Diftrefs is in Nature of an Exe^ 

cutionof the Judgment of a Court 

-< ; ttf'llisioi^^i^rei^iiesttte]^ impound 

' ""'''■'■ the '®iftl«fi<$/ and - i^tt it is r«p1ci 

r^ ^•' VifSble.-' • • ■"'. ■ «•'■•■' •.-" :■••'•••; 

J. 'ii."; ,.•.■..'■•■;■ ^" ' ' ■■' '■•■■■■. i . . ;•.; •..■ 

I ' '■■■'''' M . And 
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And here k may not be improper 
barely to mention another Sort of 
Diftrefs, which is the lail and great 
Process in Courts of Judicature^ to 
bring the Defendant intoCourt, and 
i^biige him tp ^appear in Ciyil Cafes 
in A^^ipns as WfUreal as.perfpnal/. 

; This Prficefe, «id the Attachment 
which precedes it> lies as well in in- 
fefiioj Courts, not of Record, as in 
fupenpr Coortsj and is given when 
the Defendant ha$ been fnmmoned 
to appear and makes Default, then 
goe? the Attachment, which is not 
a Procefs againft the Body of the 
Defendant, but. againft his Goods 
and Chattels : For the Officer at- 
taches the Defendant by his Horfe, 
his Ox, or Cow, and where thisDalt.shcr. 
Procefs iffucs out of a Court of Re-^^^^^^ 
cofdj there is no doubt but if thcDv. 199. 
Defendant makes Default, the Goods ^^^* 
he was attached by are forfeited, be- 
<;aufein fuch Cafe there is a Judg. 
£ z ment 
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mcnt of the King's Court of Record 
condeirihitig the Good^ ^hich jftters 
the^roperty. • -'^.' ^ji ^ >: i 



Bar. PL I. 



I'S'.Wl^. AnditfeemstWffliihheCofihfy 

Bro. Court. Couft sitid' Coutt fefon; whiaB''^ife 
not Courtsof Record; ^1 1h€j Defeftt- 
dant does oiot appidaif oJ)dn tlie"'^A^ 
tachment or Diftrcfs, the Goods by 
which' Ke was attfechad trf^ diftramed 
are likewife forfeited oh his Defeult'* 
The Reafon why «> tbfe fingk In* 
fiance the Property is altered without 
the King's Writ, or the Judgment bf 
a Court oiF Record; fecms to be for 
the more ■ fpecdy AdniiniftratWrt W 
Juftice, which is 6f publick Advan* 
tage, arid the Party by his Appear- 
ance might have pfeycnted the For* 
feirure* * - ^ '' 

And here we niay likewife ob* 
fervc, that where the Plaintiff re-^ 
covers in' the County Court) o* 
Court Baron, the Estecution is only 
by Diftrcfs, that is/ there iffqes ^ 
— Precept 
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Steceigito ths lOffioer of the Ccmft' 
<te'talEeithe<3ooda.«fdte DBfenduoti 
«ad'ilKep;lhem^nPQiibci, untH the 
^leiincbdt &tifify tfa« Flamtiffaf luB 
JCfeUf^il the Reafon as becaufe jthefe 
arerodt Couits of Rvcorcl, bong held 
6nl3i'mthe Lords. otShcrift Name* 
sufkl tfaareTotelall' the Procdrt» nm 
nti tlicir Names and not in the 
king's, and widiout the Kio'gf &' Writ 
ttb Btoperty. om: be'alnered -, io that 
the Execntton in thefe inferjor 
pQ«rt» only! fiiizds tod dctain& the 
Defeodaot's Good* until he makes 
theJRlamtiif Sansfadicn for bis Debt} 
wad there£>re tre find in the Re> 
gifter Oire King's Writ 4/e Bxecutioru 
yvSeiiti thde Inferior judgments, 
and Jby Virtue (^thae they may levy 
the Piaimiff 's Dbbt as if he had re< 
covered it in a Court of Record. 

Id the Lords Court if the Delbi- 
dant docs not appear to do JuAice to 
the Complainant on the Summons) 
on the next Proce(s he ought to give 

Pledges 
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Pledges or Caution for his At>pear» 
ance, and therefore upon the Ain 
tacbment they may retarn him. at^ 
tached per Plegios, :2hd' then if he 
doii't appear his > Pledge {btU^ be 
amerced^ for which AmcrciaiDenC 
the Lord may have, his A£ti6n of 
Debt ; and if the ISefendant cannot ' 
find Pledges, the Attachment is per 
Radios I and fioce the Lord \youId 
have had the Amerciament if the 
Defendant had been attached, and 
by Pledges, and had not appeared^ 
therefore if he be attached per Pa^ 
diosy and do not appear, tl^ Fadil 
are forfeited ; for the Vadii come 
inftead of the P%/V, and therefore 
are hypothecated for his Appearance 
in Judgment of Law ; and by. Con- 
icqwnce if he doth not appear to 
perform the Condition of (uch Pig<» 
noration, the Vadii are forfeited; 
and therefore the Defendant where 
he is attached per Fadjos^ may before 
the Day of his Appearance replevy 
tbi^Fadios, and put in Pledges who 

are 
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ire antwecabk far Jiis Appearaoee, 
and if he makes I>e£mli: are amerced. 

Butif there be t I>OiKn for a Debt 
recovered io the liordt Court, thetci 
tlie Goodsta^e not Idrfdted oa the 
Return, becaiife after Judgnait.be 
hath no D^ Rxaf^ear, and tfaere-w 
fere tiieJe can heoo ForfeitDce aci-; 
fiDgto.the Lord sor the Party, b&r 
cau/c Jie vns not bound by hU Fealty 
to. do aJay Cnch A^ tp the Par^ re* 
covering, and confequently here the 
Lord only feizes the Chatties of his 
T!enafl^:to makejbimiiAy hh Debts ; 
faut'.^ Plaintiff- mull iapply :.tO: tlni 
lUng'iS; Court (o 'h«w the Psc^rty 
altered'by a INnHJcyExriutfoint., i^s- 
dtdit 9nd (b, l)at1) litLcomptdftt &s^ 
medy'fidrhls'Deia^. "; 

- But if the '.VaM^mtt^ not to he. 
forfeited on tasin Procefs, the Te- 
nant would let filch Goods lie till 
he at his LeiTure cpuld comei in to 

conteft 
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i».theiDelay^.5dd»te^-!. ,.; .a it l:i^ 

btsr jKPthenexi Ostai &»yJiadi SiA 

not if«|)ieiri«d,i4su{a4ft^ch«ii horfc^ 
Citufe.-:' ".' ■■.r-ijStnco !.-.. ..^jfu'-:--.-.'^. ) 

., ' < •'i«i.»»'« ' •- .i -. .'X l-.Tr* i 

i^iiV^tn & Piegivsii tshiat te^ wbeb 
he was ready tbi giw^Mdi^c^itni^ 
to conteft the Lords Debt, and there- 
£arc:tiie jodgniehtlb Bi^liJ^iitjH of 
Rdturh irfepb^ahlc; thsit L^'Jhai 
the Lord has;a.juft C^ufdtoiietMm 
th^C&ch PrcPOgaJive «ii t&^ LokJ* 

ihould 
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iliould take Place till the Debt be 
fatisfied. 

^d1y. A third Cafe where a DU 
fttcfs lies is for Toll in Fair or 
Market. 

And here the Law is cjear^ thati Rol. Abr. 
Iwhere a Lord hath a Fair or Market JJJ;^ ^^^. 
by Prefcription^ and hath ufed to**^*^* "•7. * 
jUke Toil of the Cattle foU, if fach 
Toll be not paid, the Lord may 
feiTO any of the Cattle fo ibkl, and 
retain them till Satis&dtioa be made 
him for the Toll ; for the Preicrip^ 
tion is built on a Grant of the King's^ 
which by length of Time is fuppofed 
to be worn ant, and that Qrant was 
priginally made for publick Utility. 
Fairs and. Markets being Jnftituted 
for the more convenient applying 
the Subject with the Ncccflarics and 
Convenipncies of Life ; and there- 
fore every SubjcA that buys there^ 
may very reafonably be cliarged for 
that Conveniency with a moderate 
F ToUj 
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Toll; and the Lord hath the Adtf 
yanfagc of the Toll as ^ Compcn(a-r 
tion for the Mifchief dqne to hi^ 
Soil by the Beads fold : And as the 
Lord might have diOrained the Beafts 
for Ipamage Fea/ant^ if he had not 
fuch Fair, fq he may diftrain for 
the Toll,> which is in nature of ^ 
Conopenfation for that Damage ; and 
hence it (hould feen) reafonable that 
where, the Fair or Market fubfifts 
Kieerly by Grant from the Crown, 
as where the Fair is newly created 
by Grant, and Toll thereby given 
to the Grantee, that he may diftrain 
for fuch. Toll; for qui. fentit Om* 
tnodum fektire debet et Onus ; and 
an A(^ion oi Debt would be no 
Kemedy ; but this Diflrefs is only a 
Pledge to be detained till Satisfaction 
fnade, and doth not feem to be 
witbip the Stat, to bp fold. 

Dr. & §tud. t^tbfy. If a Townfliip be amerced 

, » / * 7 j^ujj jhcy by Copfcnt affefs a certain 

^um on* every Inha^tant for the 
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taifing thereof, and likewife agrc^ 
that if it be not paid by fuch a Day^ 
that certain Peribns appointed for 
thai Purpofc by the Tdwn(bip ihall 
diftrain for the Sum aiTcfTcd on each 
inhabitant. This is a lawful Di*^ 
ilrefs becaufe confented and fub** 
mitted to by the Agreement of tholTe 
Perfons who art to pay the Tax } 
and the more teafonable, becauft 
the raifing the Tax in that Manner 
ie for the Eafi^ of the Inhabitants^ 
In regard the publick OHicer mufl 
other wife levy and coUedt the A^^ 
ttt^rciamentSk 

S<i^* A Penalty infliAed forar^^H*;. 
Breach of a By-law may be levied i b<j1. Abr. 
by Diftrcfs, but this only in Cafef^J-^^^ 
where fueh Remedy is appointed for'^l- *3- 
Recovery thereof by the Power that 
made the By law^ and at the Time 
the By-law was made; becaufe the 
By-'law only binds the Members of 
that Community who make the 
Law^ and therefore th|p Afient of 
F X ^ every 
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every Member is prefumed in the 
Inftitution of that Law, and confe- 
quently the Penalty may be recovered 
by DiftreA where the Parties them- 
felveft have agreed to that Remedy ; 
but unlefs the Diftrefs be exprefsly 
provided for by the Corporation » the 
Penalty can be recovered but by 
Aftion of Debt ; but the Subjeft 
cannot be imprtfoned for the Breach 
of any By-law, though it be fo ex- 
prefsly ordained by the Power that 
made the By-law, becaufe fuch Im- 
priifonments is againfl: Magna CbarM,' 
and therefore the By-law appointing 
it is fa far void as being againft the 
Law of the Land* 

But where the Corporation can 
prefcribe in the Diftrefs, they may 
lawfully diftrain for the Penalty, be- 
caufe the prefcriptible Right is 
grounded on a By-law originally ap- 
pointing that Remedy for Recovery 
of the Penalty, and therefore is good 
though thd By*^law on which it is 

grounded 
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grounded be by Length of Time 
worn out or loft. 

(>tbly. A Manmaydiftrain Beaftspietaioi. 
Damage Feafant. This (according jj]*^^^- 
to Fleta) is grounded on a particular 
Cuftom of the Realm, Si dicerepo^ 
terit Captor^ fays he, quod JuJIe ce^ 
pit averia quia invenit ilia in fua 
et/ecundum Confuetudinem Regni im^ 
psrcavit ilia donee damnnum Juum 
juerit emendatum. But from whence 
this Notion was borrowed, or when- 
ever introduced, *tis highly reafon- 
able that the Owner of the Land 
ihould defend himfelf from Injury 
by driving out the Beafts, and like- 
wife detained the Thing that did 
the Injury in a publick Pound, till 
Compenfation be made for the Tref- 
pafs ; for otherwife the Pcrfon in* 
jured might never find the Perfon 
whofe Beafts committed the Tref- 
pafs. 

II. What Things are diftrainable. 

The 
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firo.Diil.. *^^^ Diftrefsj as is already ob^ 
H 8. fcrvcd, was anciently no more than 

a Pledge in the Hands of tho^ Lord 
to cooipcl the Tenant to pay the 
Service or perform the Duty for 
which it was taken, and therefore at 
Common Law could not be fold, buc . 
like all other Pawns or Pledges was 
to be rcftored to the Owner when 
t^c Service or Duty was performed* 

The Nature then of contrafling 
by Pawns or Pledges being that up* 
On Payment of the Money for Se* 
curity whereof they were givcn^ the 
Pawn or Pledge ought to be rcftored 
to the Owner in the fame Plight 
and Condition it was delivered'-— It 
follows, 

s Rol. Abr. ifi. That Money cannot be dU 

*^^-^-^+' drained, except it is in a Bag, fof 

then the Knowledge of the Bag, cf- 

pecially if it be fealed fufiiciently fc- 

cure, the Crveral Pieees of Money 

therein 
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therein, fo as the fame individual 
Piecf^ mav be reHored on Redetnpr 
fion of the Piedge, 

^dly. Sheaves of Corn at Com-^jjj^/^- 
feion Law could not be taken asPoUard. 
Pledges for Rent, becaufc all Hedges 555^ ^^^ 
were to be returned in the fame ?^>y4•^ 
Plight and Condition as they were 
taken, for thefc Ihed and fcatter the 
Grain by being removed, and c6n» 
fequently cannot be reftored in the 
fame Condition upon the Redemp* 
tion. For the fame Heafon Hay m 
f^ Cock or Barn could not hedi- 
ftrained ^ yet at Comnfion Law Corn 
pr Hay in a Cart might have Been 
diftrained together with the Cart 
itfelf, becaufe then the Pledge might 
have been removed without Damage 
to the Owner, and might likewifc 
be reftercd in the fame Condition it 
was taken, the 'Whole being rcr 
|noved with the G^rt; but this Law 
was found inconvenient t<J Land^ 
jord?^ and top great an Encourage- 
ment 
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' meat to Tenants to wuhshold tbeir 
^cnt^ and tlicrefprc^is provided by 
7W.t.e.«.^'^^^- 3^ ff 5. That if (hill be 
ill Lrchaid; Jawful for any having Arrpar of Rent 
to feize aod^cujre ^y Sheaves or 
Coclcsof Corn loofe in the ^trav^ or 
fiay lying in any Barn or Qranary, 
op upon the Howels, StacI;: 01; Brick, 
9^ ^herwife upon any Part of the 
L^nd or Ground charged v/ith fuch 
j^ent^ and to lock up or diftrain the 
iame in the Place where it fhall be 
found in the Nature of a DUlrefs 
juntil the iame ihall be replevied^ 

%^P^^ 3^^. Utepfils of a Man's Trade 
2 inl <39. cannot be diftrained, becaufe thi; 
■' would tend to publick Inconvenient 

cies, and to the Ruin of particular 
Tenants, by taking away the very 
Means of their Support and Preferr 
yation, and therefore the Ax pf a 
Carpenter, the Bqok^ of a Scholar 
are not diftrainable, while any other 
Diftrefs can be .had.--- But left thi$ 

Rule 
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Rule fhould be carried fo far as to 
privilege the Sheep of the Tenant| 
and their fiegfts of the Plough, they 
being the Materials of Huibaodry^ 
to plow and manure the Land^ 
and by that Means the Landlord be; 
totally difappc^nted of the Rents : 
Thi» Matter hath been fettled by the 
BtaU of 51, H. 3. Bf DiftriSHo^ 
nibuf Scacfaritf that no Man (hall 
be dfiAraiped by the Beafts of his 
f^lough or hU Sheep, either by the 
King or any other, while there is 
another fufilcient Diftrefs unlefs for 
J)amage Feqfflnty in which Caic' the 
Thing that does the Trefpafs mu(| 
piake Compenfation. 

^hly. Things /ent to publickc*. lit 47 
Places of Trade, as CIoatK in a Tay. " ^^^* H9- 
lot's Shop,. Yarn in a W«vcr*s, a 
Horfc in a Sqfiith's Forge, and the 
like, are not diftrainable ; for 'tis'^-^X™^ 
of publick Utility that the Shops of ' 
Traders ihould W privileged frooi 
|he Lords PUkefs for his Rent ; foe 
* G other wifip 
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Othcr\yife no Man could fupply him^* 
felf with the p^cceffaries* of Lifo 
withoa^ the Danger of lobfing thcti\ 
for anpthers Debt!, and therefore the 
Lpidlqrd capnot diftfairi thefe Things 
for the kent of the Shop, 

Pr.Ei. 549. j^ s. A Clothier put Wool tft 
K^ad V. ^^ a Spirper to^in, and aftcrv^ards 
Barley/ y 5^ comcs witH a porfe to bring 
back the Yarn ; but ^ having nc^ 
Weights ip his o^yn Houfe to weigl^ 
it, J. S. took his I^orfe.and ivent 
y^ith B, \o the Houfe of C. to gei 
the Yarn weighed, and Cs Land^ 
Jord, while the Yarn was weighing; 
came and diftrained the Yarn and the 
Horfe of 7! S. for C? Rent 5 but 
the Diftrels'waj held unlawful, be- 
caufe if the Yarn had been yeighcd 
cither in jB*s ^oufe, bt- in* a publick 
Weigl^-Kouje, it hail been unqueif^^ 
pnably privileged for the Encourage^, 
mcnt qf Trade ? So in this Cafe the 
Defign of bringing the Horfe and 
Yard into thtc'Houfie of Ci being 
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only in the Way of Trade, that Dc- 
fign fecures them from a Diftrefs in 
the Houfe of C. as much as if they 
Iverc in a pubiick Weigh-houfe,-— 
As a Horfe that brings Corn to a 
Market^ and is put into a private 
Yard while the Corn is felling cannot 
be dtftramed^ becaufe the Purpo/c 
of bringing the Horfe k prfi bow 
publico^ and in the Way of Trader 

But if a 8trahger*s l^eafts i)c upon *J Jf' ^* 
the Lotds Lands by Efcape or other- » i^oh Abn 

wife* though they be not levant co/Lit.'* 
ftnd couchant, thcLord may diftrain^7- !>• 
them, not only for Rent, but: far thex9oSeci Tid« 
iicGidcntal Services of Hcriots Amer*i.^*>"*- '^ 
ciaments in Leets, &c. 

This Rule was obierved in xht 
Civil Law in the Prtdiis Vrianis^ 
but not in Predtis kufiids. — But 
when the Forfeiture o^ the j^eud 
which originally accrued to the Lord 
by not anTwering the Services was 
changed into a Diftrefs^ this wai 
Ox thought 
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thought a mild Alteration, and the 
Diftrefs was the rather expended by 
our Law to Strangers Cattle for the 
Recovery of the Services, to prevent 
any Trick in the Tenant, who might 
otherwife difappoint the Lord of his 
Remedy by grazing and ftocking 
the Land with other Mens Cattle : 
and if the Stranger fuficrs, 'tis 
thought his own Default fov fuifer* 
ing his Cattle to trefpafs on another"^ 
Soil. 

s Stand. 2S9. And this Rule hath been carried 

L^^c^le. fo fa^ that if a Freeholder be bound 

tif^* **^- to repair his Neighbours Fences, and 

6^ J, ]ets the Land, and the Leffee fuffers 

the Fences to decay, whereby his 

Neighbours Beafts enter and come 

vpon his Lands, yet the Freeholder 

may dijftrain thefe Beafl^s thus efcapec$ 

for Rent* But the Reporter obferves 

this to be a hard Law y for though 

it be reafonable that the Lord of the 

Manor who is no way concerned in 

the Fence ihould diftralil Beafls thus 

. cfcaping 



Digitized 



by Google 



OJ RtPLBVINI^ 45 

dbapingy yet 'lis not therefore jat^ 
that the Freebolder who is obliged 
to fee the Fences kept^ fliould be 
furred to take Advantage of hid 
own Wrong. 

.So it hath been held thtft where3/^-^^» 

20? 

a Stranger puts in his Beafts to giazerouikes, v. 
for a Night, by the Coofent of thcf^^-^^ 
Lefibr, and Licence of the Leflee^s. c. 
yet the Leflbr may diftrain them for|^^^"*"' 
Rent due out of.thofc Lands which ^^no«e.tta 
he coofented the Beafts ihonld grasseafterward* 
on, becaufc the Confent for Pitting ^^ ^be- 
in bis Beads was not a Waiver of bis kg deemed* 
Right of diftraining, unlefs it hadEj^r.*""*^ 
be«i exprefsly agreed fo ^ for being J/J^^^r"?^ 
but a Parol Agreenoent it could not ^' 

alter tlie original Contract betweeo 
ihe Leflbr and Leflee, from which 
the Power c^diftraining ariies. 

U^H. Thofe Bealls were drivmg to 
theMarketofLcuK^y and only grazed 
one Night on thefeLaads on the Road> 

and 
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ind it was difpuced iA the Cafe^whe* 
ther their being on the Rqad Cq thtt 
Market fhould privilege theovi and 
'twa$ refolved it ihould not, becaufe 
then fuch Privilege mqft extmd 
thro' the whole Kingdom^ which 
would lay too great a Reftraint on 
Landlords} and the Privilege dT 
Trade is local, and only relates to 
the Place were the Market is kept ) 
therefore the fafeft Way is to drive 
all Cattle to pubjick Inns^ and then 
they are priv^eged from all Di-* 
ftrefles. 

But for a Rent Chirge the Grantee 
cannot diftraln a Stranger's Beafts 
* ^' until] they are .levant and couchant^ 
For this Rent doth not ftand upon 
a feudal Title (as the Rent Service) 
but is faid to be againft comtnon 
Right, as is elfewhere obferved j and 
therefore the Stranger's Beads muft 
be fo long refident on the Lands^^ 
0ttt of which the Rent Charge iflbes^ 

that 
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that Notice may be prefiuned to tbe 
Owner of theah, that v&y they muft 
be lying down and rifing up of^ tho 
PremHIes for a Night and a Day^ 
without Furfuit made by the Owner 
of them* 

And it feems the Sheriff may di-Bfo^Ditr, 
strain the Beafis of a Stranger on my 4o- 
Land for the Iflues forfeited by me 
tti the King's Courts for my Non-- 
appearance ; for the filiies forfeited 
Ir^ my Default create a Debt lo the 
King, which is to be levied oo my g^^j^j^ 
Land^ becaufe the Ol^ligation on m^Diftr. 3. 
to appear on the -Summons in the 
Kin^s Courts arifes from my being 
Proprietpr of fuch Land, and I ana 
fummoned to appear on the Penalty 
of forfeiting fo much of the liTues of 
diat Land which creates the Obiiga^ 
tiorion me, and therefore whatever 
is' found on that Land ihall be anf 
fwerablc for the Iflues forfeited by 

5#- 
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Co. Lit 47. 5^^' Whatei»i9r k Part of tfao 
t>' Freehold caonot ' b^ diftraioed, fop 

what is Partof t)ieJFrechdd«an-> 
not be fevered firooA ft. wi4o«t JPe* 
trimeni: to the Thing itfelf 'm the 
Removal, and cgnfeqaeptly that ^n-' 
Bdt he a Pledge, that; c»t)npt he 're« 
ikffed in Jhtu ^«9)to the. i>vncft 

; BeftdeiwhatiaJxedto |lh»Ffee-f 
hoUbls. Part d tbo Thing dfou^ } 
hAt theNatw:e^of ^ IMrdk isnot 
. tp sefiimis Paftof. the Thii^ itfelf 
Joe ^.Reot, bat #n^ thp Jn4y£i^ 
wttAUJais upo|i:|be $o4 or HouCe^ 
ifoliie tl is that PoQf6, \/^ii3|dovr^ 
Fiutaoe% &e^ itftxed to sbf Freer 
hold are not €tiftnu9ahler 

Br.Diftr. Scfe a MiUftoQe 1$ Dot diilramaUf 
^3- diou^ it be removed out of its prot 

per mace in oMfr to be picked t 
becaiife fuch Removal is-of Nec^ffity^ 
and the Stone Still continues Pai| 
of the Mill. So it is of a Smith's 

Anvil 
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Anvil on which he works ; ibr th« 
is accounted Part of the PorgCi tho* 
jit be not actually fixed by Nails 
to the Shop* 

~.6tbfy* What is in the H^nds andco. jLjt.^7.g 
Biftual Occupation of another cannot *^^*- ^^^• 
be diArained ; for that cannot be a 440 
Pledge to roe which another has the 
acftual Ufc of ; and confequendy the 
DiArefs which follows the Nature 
of the Pledge cannot be of thofc 
Things which cannot be reduced 
into the atftual Poffcffion of the Per- . 
fon diftraining ; therefore the Ax in 
a Carpenter's Hand, or the Horfe 
on which I am riding cannot be di- 
ftrained, for they are for that Tinne 
>privilcged by Lavv» 

ythiy. Goodis in the Cuftody oiT 
the Law are not diftrainable ; for 
^tis ex vi termini repugnant, that it 
{hould be lawful to take Goods out 
of the Cuftody of the Law. — And 
dbat cannot be a Pledge to me wl'iiek 
H I 
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I cannot bring into my adual Pof- 
feflion. Hence it is that Goods di- 

^ drained for Damage Feafant cannot, 

be tjikcn for Rent, nor Goods in a 
Bailiff's Hands on an Execution, nor 
Goods fcized by Procefs at the Suit 
of the King ; nor will a Replevin lye 
of them. 

„ But if a Replevin come after 

Goods are fold on thcExecution, the 
Defendant muft claim Property, for 
then they arc out of the Cuftody of 
the Law in the Hands of a private 
Pcrfon, 

Having thus (hewn what Things 
arc diftrainable, before we come to 
confilder the Pound which is the 
common Repofitory for all Diftrefles, 
it will be neceflary in this Place to 
obferve thefc Things in general of 
Diftrefles. 

.ly?. When we (peak of Chattels 

not diftrainable^ it muft be under- 

' > . ftood 



Digitized 



by Google 



o/* Replevins. 51 

ftood not diftrainftble for Kept; for 
all Chattels whatever are diftrainable 
Damage Feafanty it being . natural 
Jvifti?e that whatever doth the In- 
jury, (hould ' bq a Pledge \o< make 
Conopenfationfbr it.,— Therefore all^g a^^Vj^' 
Chattels are liable to make Satisfacr 
tionfor the Trefpafs by theai .<Jea;i-^ 
liitted ;; and hcn^^e it is tl?a^; th^j 
Utenfils of a Man?s Trade, Stacks^ 
of Cc?rp, and the^Horfe on whiQh a 
Man rides, arc.diftrainable JQamage 
Feafiint^ amj jhe.Horfc m?t^ ^^}f^' 
to the Pouiid* wj^ththc Rid^r^J^^^ 

xi/y. No private Rerfon c|^,di-*^*^ *3^ 
ftj-ain Bcaft^ off his own Land op^tbc . J^» '![ 
iijgljL JRpad^/b is th? Statute oi^^arU ' : - 
itrid^e^ c. :i^. iyi^//f Ifceatex^uacjun^ 
^u^ Caufa ai/lr 10 tones facer e ffxtr^ 
Feodum fuum^ pef in fi^^'gtd via, atit 
'Communi Strata, nifi Domino Regi^ 
&c. For the High Road is privi- 
vlcggd for t)^ ^pgnyenience an^ En- 
couragements a£v Commerce ;: sJMt 
vi. .iji .-. .. ...c; .'i^ 2, ' ■ -' ••thoijgh 
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thouglJ:' Chattels or Pledges oft thfi 
Land only are. to. a(r(fwer the LoYd$ 
Rent; yet if the Lord cofties to di- 
Oriin, aiid tfie Tenant feeiflg hlni 
. _ drives tlid Cattlfe o^ the Land, the 
.. Lord rhay fallow the feeafts and di-, 
toih prit of his Feft, if he had orice 
a'* VieV of h)s Cakle dn hh Land. ' 
But if the Beafts go clfF the Land of 
thetjjirejtves, bcf6r<i the Lord fdizeS' 
ttiem, lie 'cannot diftraiti theni after.' 
■y»'a^y$,as 'he 'mi^ht Where the Te-- 
haht 'fees tbern'P# t, 1^'br the-f6r 
H^nt 'fey -ftis "oWrf-Wfoifg- cannot pr^-; 
vent the Lord of his Right, •' " 

DnandtV^ '^Mx A ^lan^earijiot diftrain; in 

a. eo. Lit. =^fi^JNf,|j,'t fof Re\iV;'teufe-th(^Te; 

■ *'■ *' nint' iiat'h not tliercbj Notice tO rtiakfc 

aiTen^er ofhis Rent, Whidhpoflt^ 

T)iy f>e"n\ight .do to prevent tW^ in>- 

pduhding of his Cattle: — Bbt' a Man 

■■/."' ■■."!' ',."•"-/;"'''•'' ' '^'h 

' ^ Afefciby 8/Ariri/c.;V4. '^<i Lkndl6rdinty 
^ feac'lii f Days after leffd^ ha« ironveycA rtbew 
. i>ff .tb^ j Land ; andrbyj jT. Geo. 2. c. 19. die 
Time is enkreed to 20 Days. 



Time is enlarged to zo Days. 
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may diftrain in the Night Beafts 
Damage FeafanU becaufe the Beafts 
might efcape before Mornidg, and 
then he would have no. Remedy for 
the Injury. 

4/i^^. Diftrefles ought not to be 
exceflive but in Proportion to the 
Duty diftraincd for. — This is prohi- 
bited by the Statute of Uarlhr%Age^\ J"*- »«*• 
^. 4; i>ifiri£fionis infuper fit ratio^ 
noMles & non fntnu$ graves & qtd 
diftriiHones fecerint irrationabiks 
gravit^r amerdehtur. 

TBus if the Lord diftrain two or « Inft. 107. 
three Oxen for IxJ. this is tinrea-^^J''*- ^'"• 
Ibti^bb 5 lb if faddilkain a Honfeor 
iri Ox fdr a fiadl Sum uxhfcre a 
Sheep or -a Swind^ffiay be btd^ this 
is an exceflive Diftrefs.— But if there 
ht Xio oth^r Diftrefs on the L^nd 
'th^n the taking of ome entire '^hing 
though of never fo great Value is uot 
unreafonable. 



No 
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4 Co. 8. 66. No Diftrcfs for Homage, Pealty; 

xRol. 674- Q^ fpp the Expences of Knights in 
Parliament c?ui be e^ceflive, becaofe 
thefc are Services of fuch abfolute . 
Ncceffity to the Publick that "Men 
caiino^lw under too great. an Qbiiga- 
tion to perform thqm> • , . 

I RoL 674. stkly. No Man is obliged to give^ 
Notice Qf his having taken a Diftr^fsr. 
becaufe the Tenant niuft know thC; 
Arrears that are .4tte, and therefore 
at his Peril muft .take. Care, to pay 
them, fo that it is his own Defeult 
.thafcfubjeasthcfLarfd to the Lords 
niftrefs;: befideSithe Law has ap- 
pointed a poblick.Pdund for keeping 
the Diftre^s, vvHfene ■ thp Teoai^t ^jr 
rcforiii^ may hwe NQtic?. 



• -* . -i ' 



But, ^. Whether nptica .mj# 
nbt^B^ given of:dead <Jhat^els; whkh 
-muft be kept in a private Pounds,;; 



The 
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The next Thing to be confideredSpel""- Glofi. 
is where the Diftrcfs, which is but a 
Pledge, is to be kept, and that is in 
the Pound. — This is defcribcd by 
Spelman in thefe Words— P^rrwi eft 
Stabulumy vel area Anguftior Repa- 
gulis firmiter conclufa^ qui Noctva 
infrugibus prediijq; pecora tanquam 
in career e Coercentur^ — Parci autem 
ufum a Continente traduxiffe Saxones 
noftros bine intelligas^ quod in Ripua- 
riorum legibusjam olim utpote ante 8 oo 
*oelgQoAnnosreperitur^{T\t. 82 S. 2) 
ft quis peeulium alienum in Mejfe 
adprehenfeim ad Pareum minare nonotll. mencr. 
permi ferity 15 Sol Culpabilis judi^ 
cetur. 

Th? Pound then being nothingCo.Lit47.^ 
more than a publick Prifon for Goods 
and Chattels, is either Overt or Co- 
vert ; all living Chattels, diftrained 
are regularly to be put in the Pound 
Overt^ bccaufe the Owner at his 
„ Perilistofuftain them, and therefor^ 

they 
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they ought to be put in fuch an open 
Place as that be may have Refcart to 
them for that Purpofe. 

j.lnft. 106. At Common Law a Man might 
have impounded his Diftrefs in what 
Country he pleafed i but this was 
found very inconvenknt to the Owft- 
er, who was thereby at a Lofs where 
to 6nd them, either to feed xhs 
Beaftd or to replevy them : This 
Mifehief was provided againft by the 
Statute of Marlbridge^ c. 4. Nui^ 
Jus de cater faa at duceredtflri^imes 
quasjecerit extra Comitatum in qu$ 
Capta fuerint* 

Yet upon this Statute it hatb been 
held that where the Tenancy is in 
one County and the Manor in ano- 
ther County, the Lord may drive 
the Diftrefs to thd Manor Pound 
though it be out of the County where 
the Diftrefs was taken ; becaufe the 
Tenant by attending the Manor. 
Court is prefumed to know every 

Thing 
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Xiiihg tf anfafted ia the Minor i and 
therefore thi§ Cafe is out of xkit 
IVIifchief pr&Vidcd againft by this 

But nbw by the Statute pf i Gf i i Car. u Scft 
Ph. & M. c. 12; no Diftrcfs ofj^eh;/^' '^ 
Cattle ii to, be drivep out^ of the 
Hundred or BarOny where the feme 
is taken, except it be a Pound Overt 
tvithin the faid Shire, not above three 
Miles frotn the Pljjce where the fame 
is taken | nor fhall a Dillrefs be im^ 
pounded in fcveral Places whereby 
the Owner may be conftraipcd td 
fue fcveral Replevins^ on Pain to 
torfeit to the Party aggrieved Five 
Pounds and treble Damages; 

Dead Chattels, as Hoofliold Goodsj Co Ljt, 4 
&g. which may receive Damtgcs^;^ 
by the Weather, moft be, put into a 
f'duiJd Oyveriy dtherwife the Di- 
ftramer is ahlwerable for them if 
they be danis^ed ©r ftolen fwa^i 
sad this Poui)d Cov^ muft be 
1 withiri 
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within three Miles in the fame 
County. 

But Beafts (as is faid) ought fo be 
put in a publick Pound 5 for if they 
be placed in a private Pound the Di- 
ftrainer muft keep them at his 
Peril with Provifion, for which he 
(hall have no Satisfaftion ; and if 
they die for Want of Suftenance the 
Diftrainer (hall anfwer for them. — 
But he cannot in any Cafe make any 
Ufe or Advantage of the Thing di- 
drained, whether it lies in a Pound 
Overt or Covert^ either by working 
or milking the^ Beafts, though it 
were for its Ea(e and Benefit ; be- 
caufe the Diftrainer has only the 
Cuftodyofthe Thing as a Pledge, 
and therefore is not to make Ufe of 
it, but the Owner may make Profit 
of it at his Pleafure. 

I. Rol. Abr. The Diftrainer cannot tic or bind 

^^^- a Beatl: in ihe Pound though it be 

to prevent tts Efcape, for the Beafl* 

in 
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in Pound are in Cqftody of the Law, 
Tivhidh intends the Pre/ervation of the 
Pledge^ and therefore the Dilhrainer 
9Jt his ^Peril muft dono A A that tends 
(o the Hurt or Deflru^ion of themt 
If a Ehftrefs be taken without Caufe 
9 Stranger cannoi reicue^them from 
being driven to Pound; but the 
Owner may make ' KcTcue before 
they are impoundjsd.. — But. after the 
Beafts are^impduhdedj the Owner 
himfelf cannot refcue them, unlefs 
\t find ' thd^ Pbuttd^^unTock^', fcr 
he^fcannbt bf)«df'lt (Jpw.^^Thf Rear 
feb \^ thaf/th&nHked^Poflbf&n )s A 
Tifl€! agakfflpJ Miy- PefftA; d)ut the 
0wnerJ;*^teit thcrOwherfafli a/Title> 
acid tfaer^fpfb niayi takd thd(Biai» tt 
My TliQie^r'^bcRiht cannorbmk thi^ 
l^nd tfaeL|^w'bathiQidai^ ' 
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Ay .|i N p jq the forcgoijjjg 
. Gfeapter fl^vvq: ii) \yhaf 
Cafes ' a Di ffrois or Pkdgc n^ay b^ 
takeri). ind how; i^ j^ ta:b6 difpoied 
of, the Jieict Thteg4o ^oifder to bo 
irea^d o£ is the ]^cmedy)\giyen ith« 
Psirty ta ccBitrovcrt the I^^lily ^l* 
fuch CapdtHiy in Qffl^iJ? t<i bring baKit 
the PJedge to the Proprietor in cafe 
that ' the Plftrcts ' were unlawfully 
taken, "and without juft Caufe ; and 
this being a Writ' of gre?^t Ufe,' and 
every Efays Pra<!lice, dcferves a very 
ftift'Confide'ration," -^ 
' ' ^ * Spelman 



Digitized 



by Google 



9f Replevins^ #i 

Spelman in his Glofikry ^efcnbet 

it thu? Replegiare eft rem apud^ 91 4»S 

alium Detentam Cautione Legitimd 
inter pefitd reJ&mene ^ Et bac Cautio 
eft Jlipulatio in forma Juris adbii 
iita, de ftando Juni etjftendo iejoro 
di&um autem Replegiare quafi rora^ 
diarc, hoc eji Vadium vel pignut 
vnum hcq alterius Jiiggerere & con-- 
fiitueg^ 

Or, in other Words, a Replevin 
Is a Jufticial Writ to the Sheriff com- 
blalriing of an unjuft taking and 4^-- 
tention of Goods or Chattels, com- 
n^andingf ^e Sheriff to deliver back 
the fame to the Owner upon Secu- 
n^ given to make out thelnjufficc 
of fuch taking, or elfe to return dit 
Goods and Chattels. 

Under this Head is to be con- 
fidered ; 

I. How the Replevin ftopd ^t 
Conamon Law, and thie Alterations 
that have been made therein, bf Sta*- 
tutcs, 

^ 11. ' 
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. m'tfaeJEicecadon^o^^ RepleVinji 
an^h^r^ of tbe^Jf Idigtss;. > 
V ilC: Of the Proceff tQ ^pfiifce |b« 
Defendant tfppcais..\ ^ \ \ ' 

^: i^v cOf tjlc Pjrteccife wheKe;^thc 
Goods are eldgpdbadd hosekiiot^'^tt 
Wrjr of withernam.* '. , / ^ 

• ^/:©fiiieP|^efcaadpi5<*ce«diBg 
where the Defendant claipis Pcppcrty-^ 
VI^ Of th*, P?9ceisi. ^§:^jweU)for 
the PkintiffiasfP^fefl^t^. icr T(p|pQV-f 
ing, tbc lUpljp.viif 1 jBrp^p^ th^. laferfpuc 

:; V^I. ,Qf , th^ :mP?kT5n. »fel^^^ 
llppp|q jire to.b© <:qpfid^ri^4>;j . r i ..i c : 
;r; Fffr Tfh]p«9 ^^d in what P^fesr 

X. The Declartrtion in .'Replevin. 

5^*. The fcveral Plf ^ inthh AOApn. 

4. The Judgment in this Adiionif 

whether for ;he Jlaintijap or. De- 

fehcferit, . and', herein of the Writ 

de l^tprnQ habendo^' zndi the Writ 

of feifcnd Deliverance. 

. yni- Of the Writ of Recaption. 

bthly. 
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1. To confider how the Rcplc-* 
vin ftood at Common Law ; and 
here *tis firft to .be obfcrvcd that .the 2. inft, 140 
Replevin was at Common Law a^^fr *'•* 
Jufticial Writ, that is, gave the 
SherifF a jufticial Power to determine 
the Point complained of in the 
Country. Whereas other Writa 
gave him only a minifterial Power* 
This judicial Power is taken from 
thefe Words in the Writ— £/ eum 
iujle deduct Jaciai^hy which the 
Sheriff is made Judge, whether the 
talcing be juft or not y and this was 
highly reafociable, that this Remedy 
might be fpecdy, left the Party 
ihould want his Beafts for carrying 
on of his Hufbandry ; and therefore 
not to have formed this Writ Jufti* 
cial would have been not only detri- 
iftental to private Perfons, but to the 
Damage of the Common Wealthy 
Hence k is called Feftinum Reme^ 

dium. 
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^im. Bcfides, it would have Ijeeii 
ef gr^at Trouble ari'd Expihc^ td 
private Perfons to have takcri the 
Determination of thefe Sort of Com- 
plaints^ which itiufthave happened 
every Day, out df the Neighbour- 
hood. And yet the Manor Coutt 
was not truftcd with this Power in 
any Caufe between Lord and Te^ 
nant, bebaufe the Lord was not 16 
be Judge in his own Caufe; 

%dly. 'Tis to be oT^ferved that 

there are two Thihgs complained of 

in this Writ, viz. The taking and 

Detention of the Pledges, as the 

Words of the Writ exprefs it-%^ 

cepit et injufte detinet— Bat what is 

principally controverted in the Re-^ 

plevlnv is \vhether the taking be juft 

or noti For there are but two Cafes 

%.^^' wherein a Diftrefsjuftiy taken, whe^ 

a.inft. 107. therfqr Rent or Damage Feafanti 

i Co.' 146. bean be unlawfully detained The 

pni^^^totts^'^''^ is where the Arrears of Renti or 

Cafe. Amends for the Damage is tendereci 
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to the l^afty diftraining; and this 
Tender muft be made before the 
Bcafts are impounded i for trhen th^ 
fieaftsarein the Cuftody of the Law^ 
the Pcrfon diitraining cannot be fai4 
unlawfully to detain what is in th# 
Cuflody aund Care of the Law* 

And hence it Is^ that if a Tender 
be made after impounding^ and the 
BeaHs die in Pound^ the Owner (hall 
bear the Lofs^ becaufe Aich Tender 
comes too late to fix any Fault or 
Injuftice on the Perfon diftraining* 
But if the Tender had been before 
ihe impounding^ it feems the Di-» 
^trainer \% anfwerable becaufe th« 
impounding \% uolawfuh 

But here *tis to beobfervedi ^^^\^'^l\ ^ 
the Tender of Amends muft beiRol. iup!' 
pleaded to the Lord himfelf, and not *^^^ 
to the Bailiff, who makes Conufance 
of the Caufe of the Caption and 
Detention in the Right of the Lord, 
and that Right is not barred by a 
K Tepdcr 
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Tender to any other than the Lord 
himfelf. But if a Tender be pleaded 
to the Lord, and they give in EvP- 
dence a Tender to the Lord's Bai- 
liff, where the Lord was prefcnt, 
that won't maintain the Plea, be- 
caufe the derivative Power of the 
Bailiff ceafes where the Lord is pre- 
fent, and they ought to prove the 
Tender to that proper Perfon to 
whom the Amends belong, and wh» 
was ready to receive it. But if they 
plead a Tender to the Lord, and 
prove a Diftrefs taken by a Bailiff, 
the Lord not being prefent, and 
prove the Bailiff to be the ufuai Re- 
ceiver of the Lord, Slu. If that will 
not be a Proof of fufficient Tender 
of Amends to the Lordhimfclf ? 

t. inft. 107; The fecond Cafe where the De- 
}^^' tainer is unlawful, is where the A- 

vowant hath Return irreplevifable, 
and the Owner of the Beafts tender 
all that appears to be due on the 
Judgment in the Avowry, the De- 
tainer 
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Uiner of the Avowant is unlawful, 
and the Owner may have hi^ Adtion 
of Detinue for the Dec;ainer after 
the Tender made ; For though by 
the Judgment the Return is madQ 
irrcp^evifable, ^ct that is no final 
Condemnation of the Beads or^ Goods 
distrained, for they are &j\l to be 
cqnfidered ^ Fledges in the Hands 
q{ the Avowant, and therefor^; in 
^ their own Nature, liable to a Rcr 
dexnption upon Payment or Satif* 
fa^3|^n of th^t Rent or Damages for 
which they were originally takcn.^ 
My. ij^ord iCaiis afligns another Re- 
jflcdy for th^^ Owner to recov^cr his 
Pj^jifts, j^i^di that is upon Sat isfaflion 
jnade ip ^9urt\to have a Writ for 
^^ir'Delivfr)^ . 

^;.^. Theji^rmof this Writ^' 

^ ;. Tbe Detention then bejng cqm- 

^ plained of in this Wjit, it may not 

be improper to. look into the anticnt 

Method of trying fuch Unlawful 

. .-■ ' ^' K X -'• Denten- ' 
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Detention, and what Renjcdy the 
Owner of the Beaft hath fpr it at 
this Day* The antictit Method of 
trying the Legality of the Detent- 
tion was very inconvenient, for the 
l?laintifF' in'Replevin was to have his 
Suitors rieady to. prove iriflanfer that 
he offered a Pledge undfer that No- 
tion as a Pledge Efficient, dnd the 
X-ord was then pat io his Lkw^ 
Wageri that the Pledge offered was 
not fufficient to anfwer the Deht : 
fp that \X t^as totally thrown upon 
the Lqi'ds Confcience-lp detefririihe 
of the Sufficiency bf ^he ^icdlt^v 
and this Method of Trya] wis aHJ 
tiently, -pra'dliced 4ri4' aU^^wcd, ' Wr 
paufe (inginally tW&d ^li^ht bayfe 
ifeized the Land for l>J6nrpferf6rmati6fe 
pf the Services, and therefore whcij 
the S^igpur pf that Law was triitiT 
gated hjy turning the Forfeiture intq 
a Dijlrel?, it could not be thought^ 
any unfcafonabje favpur or Induft 
gcpcc tq th? T-ord to make hiin 
. Judge of the SuigSeicpcy of tjiePledge 
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which was to be put into his Hands 
while the Suit depended, bccaufc 
the Lord in all Events ought to be 
iafe. 

This Account of trying the Le- 
gality of die Detention is given by, 
Brahon in the following Words. 

; Si autem defe^derit detentionem 
injuftam, & guanns /e£lam Babeat^ ^^^ ^ 
Jtatim ad manum qua examnata in 
mpihm concors fuity & quod omnia 
fa^ajuerintfub eorumfrafmiiajtunc 
vadiabit defendens leg^m Je duo^ 
decima manu in ^ua fi defecerit 
jncidet in ^manum Vicecomitis^ ^ 
rejiituet , querenti' damna fua qua: 
f)aiuit pfr illam detention^ \ Ji 
'^ufem kgem Jeccrit Domnus, tunc 
'quietus rcfedet, efquerens in mfe- 
ricordia^ Jed nulla damna recupe^ 
rabii^ et rettirnabit Domino^ averid 
[^apta.-^Tht Lprd rccpvcrcdf tio 
.Pamagcs where, he prevailed 6n the 
|L,aw- wager, h^caufe the Lord had 
;|ip Pamage ^hcre the Tender proved 

infufEr 
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mfuffident But if the Lord pre- 
vailed not on the LaW'-wager, tjic 
Plaintiff in Replevin had his Damages 
becaufe he really was injured by the 
Lords Refufal in lofing the Ufe of 
his Beafts or Goods which he hzd 
a Right to upon the futficient 
Tender^ 

B jmii ft ^^^*^^ Legality of the Deteritipn 
iiz. depending entirely on the Sufficiency 

^•j^^i;^^'^; ^^^ moire equal; and 

better. Method of Tryal was found 
out by; the' Coiifcience of Twelve 
difintefefted Men, no Way concerned 
W th^ Event of the Ttyal. Arid 
tfie Poii^t comfes in IffUe in the fbl* 
lowing Cafe ; where, the * Lord im- 
poiih^s the Bearfs riot withftanding 
t|ie fufficient Tender oi^ the Tenant^, 
the Tenant hath no Way to recover 
his Cattle but by his Writ of Reple- 
vin 5 for if he takes them out of 
th,e Pound himfelf he is liable to an 
,A6lion for breaking the Pound : 
This pvfts the Lord to his Avowry 
' wherein 
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wherein he muft (hew the Caufe of 
his Caking and detention^ to which 
the PJaintJiT in Replevin replies. 
That after the taking, and before the 
impounding, he made a fufficient 
Tender^ and thereupon it (hall bit 
tried by a Jury whether the Tender 
was fufHcient, and if it be found (b 
the Plaintiff in Replevin (hall have 
Damages for fuch unlawful De- 
tention. 

But though by the Common Law 
this Wrk was made jufticial for the 
Eafc of the Subjeft, and the more 
fpccdy Adminiftration of Jufticc, yet 
the Subjc6t (both Lord and Tenant) 
was expofed to many DifBculties and 
Inconveniencics in the Progrcft of 
'the Suit, which were afterwards re- 
moved by feveral Statutes, For, 

\Ji. The Replevin at Common jinn. ,33. 
Law was only by Writ, and this? ^^- ^5} 
Application mufl be to the Chan- 
cery, 
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' ccry> whiqh wfts too tedious for 
the diftant Part$ of the Kingdom. 

r 

To make this Remedy therefore 
more expeditious *tis provided by 
the Statute of Marlbrid^e^ c. 2j. 
!^od Ji Aoeria alicujus capimtur et 
4rIiift«i3o iW^ft^ detineantur^ Vtcec^met po/f 
querimoniam Jibi faStam ea fine Im^ 
pediment 0^ vel contradiSlione ejus qui 
S^a averia ceperif^ de liber are poJfiU 
By Force of this Statute the Sheriff 
may hold Plea in Replevin^ by plaint 
of any Value as he might at Com- 
mon Law on a Writ of Replevin^ 
the Writ of Replevin being a Jufti- 
des or Commiffipn for that Purppfe^ 

F. N. B. 69. And to take avsray all the Delays 
Sift^l* '^s-that attended the Replevin by Wrir^ 
the Sheriff^by this Aft may upon 
Complaint made command his BailifF 
either by Word or Precept to reple- 
vy the PlaintiflF^s Beads, for poffibly 
the Sheriff cannot write (which was 
frequently the Cafe in thefe Days) 

or 
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or has tiiot the Materials of Writing 
with him, and this the ShcriflF mayp'®' .'^•^- 
do out of his County Court: For 4. 66. 
this Adt being made for the mor^ 
fpcedy Adminiftration of Juftice,^ 
hath received the moft favourable 
Conftru^ion* For it wopld btf very 
. inconvenient that the Owner of the 
Beafts, for whofe Benefit the . A^ 
was made, ihould ftay till the next 
County Court which is held front 
Month to Month ; but then the 
Sheriff* muft enter the Plaint at 
the next Court, that it niay appear oa 
the Rolls of the Coytt.. 

xJtf^. Another Mlfchief ai Cdm* 
fooa Law was thaCfhe Replevin bc-^ 
ki^ jiifticialand d^^rcninabte m tb^ 
County Court, ifithe PUiftWff in Re- 
pfevin plcided to Ahe Lords Avoyirry; 
/ that tlk; Tenancy was -Ifori ^f 5^/r 
F/y,:tfbe inferior Coqrt had no far-f 
tbcr Codu&BCfe of the , Aft ion, be-, 
caiifetbis Ploa bcoijgftt the Freehold 
in qucfiion, Which th? County Court. 
L not 
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not being a Court of Record had no 
Power to try, and therefore could 
not proceed ; by which Means the 
Lord was left without Remedy to 
recover the Beafts as his Pledges^ be* 
caufe the Court could not determine 
the Point on which the Return was 
to be made ; this was remedied by 
JP. ^. c. 2. which gave the Lord a 
Pone to remove the Caufe into* the 
King's Courts where that Plea might 
be tried, and the Lord be eftabliflied 
in the Pofleffion of his Services, and 
ftill have the Pledges de Retorno ha-- 
bendo retained for him* 

A third Mifchief at Common 
Law was that when the Avowant 
had Judgment for a Return of the 
Beafts, he ha^ frequently no Benefit 
by his Suit, beca^fe it frequently 
happened that, p^ndmg the Suit, the 
Tenant bad fold the Cattle delive- 
red to him on the Replevin, 
and became inlblvent. Thi sMif- 
chief arofe from' this, that the 

Sheriff 
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Sheriff could only take from the 
Blatntiff P%iV de profequendo in this 
as in other Adtions, which Pledges 
were only to anfwcr the Amercia- 
ment to the King pro falfo Qamare 
and looked no further : And even 
thefe being very fmall did fbon de- 
generate into Form. To remedy 
this Inconvenience the faid Statute 
of fF. 2. c. 1. hath direfted the« ^»- «• 
Sheriff, non folummodo recipere Pleg. 
de pr$fequendo de Conquerenttbus^ 
Jed etiam de Aver its retornandis^ fi 
adjudicetur retornand^ % ^* fi quis 
alio mod$ Plegtos ceperit rejfondeat 
ipfe de pretio Aoerior.^'^^^tiut the 
Method of proceeding in this Cafe 
will be fully treated of under the 
Writ de Reform babendo. 

j^tbfy. Another Mifchief was that * ^^- 338' 
if the Plaintiff had non-fuited him- . 
felf, and the Avowant had Judg- 
ment never fo often on fuch Non- 
fuit, yet he (;ouId not have a Return 
irreplevifable, but the Tenant might 
L 2 replevy 
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replevy the famfe Diftrefs in infinu 
turn. This alfo is remedied by the 
fame Statute of /if^. a. e. x. by which 
it is provided, ^od quMtn cito adju* 
dicatum Juerit retornum averior^ 
diftringenti, per breve de Judim 
mandetur Vice comiti quod retornum 
habere faciat diftringenti de averiis 
in quo brevi infcratur^ quod Vice 
comes ea non deliberet Jine bre^i in 
quo fiat mentio dejudiciofer Ju/iic* 
reddit^ quod fieri non poterit ni^, 
fer breve quod exeat de Rotulis 
jfuflicy coram quibus deduBa juerit 
Loquelai and purfuant to this Law 
tfe^ Writ de Retorm habmdo con- 
J^«gr. Jui 4 eludes thus after a Recital of the 
Judgment for the Avowant, Ideo 
tibi precipinius .quod preit (the 
Avowant) averia predefine dela^ 
tione retornari facias et ea ad Slye^ 
* rimoniam ipfius (the Plaintiff in Re- 
plevin) non deliberesfine Brevi noftro 
quod de prefat. Judicio exprejjam 
, faciat mentionem. 

This, 
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This Writ which muft recite the 
foraier Judginent js the Writ of fo- 
cond Deliverance, whi^h will be 
treated oT in its propcf Place,—* 
Ooly here it fnay be nec^flary t9 
c^ferve, .t)iat if the Avowant hatl^ > 

jadgment ^n the fecond Deliverance 
he ftiall have Return irreplevifable of 
the Beai^, but fubje^: ADl to %^ 
demptiDn by the Tenaf)t op Payment 
of the R/snt» jbecaufe they are ftill 
in the Na^re of a Gage or Pledge. 
Tl^ feveral other Alteratipns that 
We be^n nude in the Replevin will 
be taken notice of pnder the fubfe^ ' 
quent Heads. 

II. Of the Duty of the Sheriff 
in the Execution of the Replevin ; 
and herein of the Pledges. 

Whether tlie Replevin be by 
Plaint or Writ, the Sheriff be-o^^ir'X 
fore he grants the one or exe-^I- J?- +'^* 
cutes thq other ought to take from Dornngton 
the Plaintiff Pledges de pros. ^"1:^1',^^^. 
Pledges de RetormJoabendo j the firft^^o.Skia. 244 

Dalton 439, 
as 440. 
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as has been faid was at Common 
Law to anfwcf the Amerciaments 
to the King pro falfo clamor e^ in 
cafe the Plaintiff did not prevail in 
the Suit. The other Pledges were 
introduced by W.2. c. %k ior the 
Security of the Avowant in cafe he 
{hould have Judgment for Return 
of the Beaft : And by this A6t thefe 
Pledges are anfwerable to the Avow- 
ant if the Plaintiff hath difpofed o^ 
of the Beafts pending the Suit ; and 
if the Pledges are infufficient^ the 
Sheriff is made anfwerable by that 
.' Statute for their InfufHciency. 

And it feems the Pledges /r^ Re^ 
Dalto /^^«^ babendo may be by Bond even 

0£c. Brev. of the Plaintiff in Replevin himfelf. 
^^^* The Condition of which is not only 

that the Plaintiff fhall profecute the 
Suit in Replevin, but alfo that he 
will make Return of the Beads if 
Return thereof be adjudged by Law» 
and alfo to fave harmlefs and in- 
demnify the Sheriff for Delivery of 

the 
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the faid Beafts : For the Sheriff be- 
ing anfwerable for the Sufficiency 
of the Pledges may take the Secu- 
rity as he pieafes^ fince it is at his 
own Peril. 

Thefc Pledges are in the NatureCr. Ctr.446t 
of Sureties pro Retorno babendo^ andoibOT 434. 
therefore Money or any other Cattle 
being a Pawn is not a Pledge within 
this Statute ; for the Procefs as fhall 
be hereafter Ihewn is by fcire facias^ 
which is a Procefs to bring t^e 
Pledge or Surety into Court to ihew 
Caufe, and therefore Cattle cannot 
be a proper Pledge : For thi& Reafona 
Sheriff has been adjudged to be lia- 
ble to an A€6on of the Cafe for 
taking Mon^. as a Pledged U(tom$ 
baiendo; becaufe the Money waa 
not fuch a Pledge as the Statute di- 
rt&s. Andit'ieems there noufl not 
ncceffarily be more Pledges than 
one, if that be^fficient i thcmgh the 
Words of the. A)^ are PJeJf^fs io the 
plural Number: Becaufe if one 
Pledge be fufficient the Defendant 

hath 
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hath noLofs, and thecefbrethe Inlten^ 
tion of the Stitate is anfWered which 
provides for the Defendant's Safety. 

2 Inft. 139 The Sheriff having thiis taken 
i4?v - ,„ Pledges from the Plaintiff in Reple- 
viftv he oaght forthwith to makcDc- 
Ifveraxice o¥ the Goods ot Cattle cfi- 
firaititd ; bat if the Difhrefs was 
taken wHhia a Liberty, and iinw 
founded tfaere, the Sbcri^oughit fiirft 
to iffae hi3\Warrant to'ith^ Bailiff of 
thdLD>efc^ having Return of Wrins 
to make? • Seliveranice* i And if the 
Bailtfr^iittes> no An(i?feif^ or as tlfd 
Sektut^^bf^ MfTJ^My*^ {ap^ Ea dei 

defe^iplbi^m BaiimotumeaifucM 
ittilfiri^fk'^Thx^ AGt ais 40 ilbis PirA 
ef h im mbid& to enlacgef tI)e^^o.4»d: 
of th6Sheriff% impoiwid'iiig faiiSn .Mi 
enter i«cv1:hfe LfbeciyJti^ lAake Dc« 
fiyery Vh^* the BaiSJ* ^isiS «egKa 
gdit.\: WHtfrttis * ^t^ tttfeitaOn i Law 
the Slii'f#'^(l' ^^6»i«ri into tUtf 
• *' -• iLlbei!^^ 
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Liberty without a non ommitta$ which 
was too dilatory. 

And by ^his A€t if a Diftrefs was 2. inft, ijjj 
taken out of a Liberty and im- '^^• 
pounded within it, the Sheriff may 
enter the Liberty without any x pre- 
vious Warrant to the BaylifF, bc- 
caufe the Caption which is one of 
the Points complained of in the Re- 
plevin, was in the County, and out 
of the Liberty, . and therefore the 
Right to make a Deliverance, ought 
to be in that Officer, within whofe 
Diftridt or Jurifdi£\ion the Caufe of 
Complaint firil arofe ; and all this 
is Law, whether the Replevin be 
by Plaint, or by Writ. 

If the Diftrefs be drawn into a , 
Houfe,, Caftle, or oiher flrong 
Hold, the Sheriff or his Bailiff, 
after Demand made for the Deliver- 
ance of the Diftrefs, may break open • 
the Houfe or Caftle to replevy them. 
....This fcems to be the Common 
M Law, 
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Law, for tho' a Man's Houfe is pri- 
viledged by Common Law, for bim- 
felf his Family, and his own Goods, 
fothat the Sheriff cannot break it 
open to attach any of them, in a 
Civil Aftion at the Suit of a pri- 
vate Perfon; yet a Man's Houfe 
could not privilcdge, or piotedl the 
Goods of another Perfon unjuftiy 
taken, lo as to prevent the Officer 
to make Replevin, becaufe the .Pri- 
vilcdge and Security of a Man's 
Houfe, could proteft but his oWn 
Goods.^-^This Pra<5feice however, 
of driving Diftreffes Into ftrong 
Holds, was (o frequent in the Barons 
Wars, and the poorer Sort fuffered 
fo much from the Men of Power^ 
that the Statute of ^^. i. c. 17. 

;sllift. 193. ^ . t > T% / 

194. cxprefly gives this Power to the 
Sheriff, or his Officer, to break the 
Houfe, to make Delivery of the 
Cattle, whether the Replevin be 
. by Plaint or by* Writ. — But this, as 
is faid, muft be after Demand made, 
and Notice given to the Lord to 

fuffcr 
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fajQfcr them to be Replevied. And toDalton 438. 
deter the Perfon diftraining, from ^^^' 
xefufing or negleding to Deliver 
the DiftfeTs) the Statute further 
dire As, that the Caftle, or firong 
Hold» [(hall be razed and thrown 
down ; but this mud: be on a Suit in 
Behalf of the Xing^ wherein all 
Parties concerned in Intereft mufl 
£rfl be heard ; and by this AA, if 
^he bailiff of a Liberty having re- 
turn of Writs, fball not make De«- 
iiverance for the Reafon aforefaid^ 
the Sheriff may proceed without 
Delay, or any new Authority to 
make Replevin in Manner afore- 
mentioned, though in oth^r AAionSy 
even in Executions, at the Suit of 
private Perfons, he cannot enter a 
Liberty without a l<lon omittas. 

If the Replevin be executed, and 

the Deliverance rtadc, where it is^^^'JJ/'*' 

by Plaint, the Bailiff at the Time he 

. ibakes Deliverance, ought atfo to 

attach the Defendant by his Goods, 

M X depending 
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depending in the County Court, 
to make him appear at the next 
Court Day j for in this Adion the 
Attachment is the firft Procefs, be- 
caufc the Replevin complains of 
a tortious taking which is in Nature 
of a Trefpafs. 



Dalton 440. 



F. N. B. 69. Whcr« the Replevin is by Writ, 
5f:i?f: /.. and the Sheriff executes it before the 
jllias or Piuries comes to his Hands, 
the Sheriff may hold Plea of it in 
his County Court ; but either Party 
may remove it by Pone or Recordare 
into the Courts above, the Plaintiff 
without' Caufe, and the Defendant 
upon Caufe (hewn. 

This Writ of Pone, if it be 
taken out by the Plantiff in Reple-? 
vin, hath a Claufe in it to Summon 
the Defendant, to appear in the 
Court above at the Return of the 
Writ, ^od tunc /it ibidem pr^fato A 
(the Plaintiff) inde refponfurus ^ and 
fo viceverfa^ If the Replevin be 

removed 
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removed by the Defendant, then the 
Pone Commands the Sheriff, yiod 
Meat frafato A (the Plaintiff) 
quod Jit tin LoqueUm fuam «<r- 
Jus pradiSum B ('the Defen* 
dant) ihde Brofecuturus, Ji voltterit, 
&c. and by this means both Par-' 
ties have Days iii the Court abchre. 

If. the Sheriff dolh ; nothing jSfK»F. n. B. 61. 
thci firfb Writ, the PlaihtiflF may 
have a« alias^ and; aftcf a pUinet 
Replevin i m the pkries is .always 
inffcrtcaithi3Claufc,r;?to^A caufamj.na^^ 
bis ceriificeSy. quart Mandatum nbf^ 
trum uBm tibi tnd€ dire^um fX/qur 
naluif^.'Vtl non :fQtaifiif ,an*/ ibc 
famie may be itifeirtediin-the jUias if 
the PlantifF pleafes, and then bg^tfe 
the jilias and Pluries are returnable 
in* the* King's ^crjch or Coms11pn1R0l.ab.5811 
Pleias,^ apd the Plufics always |dc*. 
termifies the Power of the Sheriff to/ 
hold (Plea of th? ^.cplcvin in the. 
County 5 and fo dqth the Aliap, 
where the faid Claufo. of vel ^ifu^j 

Jam 
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fam nobis certifica, &c, i% inferted. 
——The Reafori is^ becaiife this 
Claufc givMckiicrParty a Right to 
call upon the SheriiF, in the Courts 
above, to give in Accoiint of the 
Exccutioii of the Writ 5 and this on 
the Pretence 6r.;Suppofition,.- that 
the Sbariff hath not legally Executed 
the Writ ; the Sheriff thus called 
r - upoi^ cannot r give the Court \ an 
Account how fa^' hath ejoecuted 
the Writ, butljyJiis Return, on thd 
Wrkitfcff, an*\thaii caanpt ajipcif 
JadioKdly to : the. Courts till the 
X^rit and the Retorn^ be fifed, and 
^;^erifF ha^King thus parted with 
ditfWfit, he hds 110 Aiilliority to 
proceed forthcr in the Court be** 

• 
? ■ '#f this tteibs the Plaiiitjff in 

Replevin may controvert the^Sherifls 
Return^ and fhalt recover Datttiges 
againft him, if it be fouikl b bef 
fdfe/ or not duly made.^ — i^This is 
adlovtred ^the PlaintifF not oiily for 

his 
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his Damages, but alfo to iotitle thd 
King to a Fine agaioft the Sheriffs 
for his Contempt, and is the moft 
expeditious way to oblige the Sheriff 
to make the Deliverance fairly, that 
the PlaintiiFmay not want bis Beafta 
to carry on his Husbandry .~^Bat 
tf the Sheriff injures the Defen- 
dant, m the Execution of the Re« 
plevin by taking fome of his Cat* 
tie, the Defendant has his A^ion 
of Trefpais againft hiai to. punifh 
him, as in all other Cafes of Tref^ 
pafs ; and here we may obferve one 
Thing peculiar to this Writ of Re- 
plevin, that the Defendant on the^ j^^j ^^j^ g, 
Return of the Al%a$ and Fluries ^asGawen vcr, 
no Day in Court, nor is he as mudi^"*^^^' 
as fummoned to appear by the 
Writ, in the Court above ; whereas 
in all other Anions, the Defendant 
by the very Original, is put to hia 
Pledges for his Appearance,. ■ Bill 
the Reafon of the Piiierence is this^ 
. in other Originals the Defendant is 
but fummoned to anfwer the Plaia^ 

ti^ 
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tiffs Demands^ and the PlaifatifT by 
fuch Writ, gets nothing from the 
Defendant till the Event of the Suit, 
and therefore the Defendant muft 
have a Day in Court by the Origi* 
nal..i«»But in Replevin the Plaintiff 
hath his Beafts reftored to him, on 
the Execution of his Writ, and the 
Defendant fhall never have Return, 
unlefs in his Avowry he can juftify 
liie Caption, fo that from hence it 
appears the Defendant need not be 
fummoned in this Writ, becaufe it 
is plainly for his Intereft to do fo, 
becaufe othervsrifc he can never have 
the Return of the Cattle ; and thus 
the Defendant becomes Plaintiff or 

, Rol.ab.58i.Aa:or And heqce it follows that. 

Gavcn ver. j^e Parties in Replevin may appear 

Ludlow. ^^^ pj^^^^ ^^ ^^y ^^j^^j. rj.^^^ ^l^^jj 

that in which the Replevin is re- 
turned, becaufe having no Day in 
Court on the Retwrn, as is before 
obferved, there can be no Difcon- 
tinuancc of the Suit, tho' the Plain- 
tiff fhould not declare in the fame 

Terin 
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Term*^— If the Plaintiff Ihould not 
declare id Replevin^ the Defendant 
fchough he hath no Day in Court, 
may however come in^ and oblige 
the l^Iaintiff by Rule of Court to 
declare^ becaufe other wile the De-^ 
fendant could nc^er have the Judg^ 
ttvent of the Court far a Return of 
iheBeafh. 

But if the Plaintiff fhould of bim*Officin.Bitr. 
fctf declare without any Compul-jj ^^'^^^ 
£bn from the Defendant, as he may Rail, ^ntn 
do> the Defendant is brought intovid.^hcFonii 
Court by Attachment, &c. to Plead, o^ the Writ, 
and if the Plaintiff (hall obtain jiid^ 
mcnt by Default, what Kennedy, hath 
he for his Damages ? 

It is ufual now for the PkintiflT^ n B 68 E 
to take out the Replevin^ jilias and 
Phria^ at the ' fejntf Tinoe, and if 
he has a Mind to take the Caufe at 
once out of tb^ Sheriffs Hands^ hf 
may deliver the jilias or PJuriet a$ 
be thinks fi( to the Sheriff^ v^ithout , 
tver jewing him the Original 
N Writ. 
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Writ. — By this the PlaintiflF as U 
already pbierved, has a Right to call 
for the £heri£& Return, and the 
Sheriff ought himfelf to appear in 
the Court above, to purge his Con- 
tempt, &r difobeying, c»^ not execttt. 
ing (he original Writ> which the 
Law .{irefiimes was ^ delivered to 
him, and then the Sheriff may ex- 
cufe himfelf, by making an honeft 
Return on die yilias br P/uries, et 
^^^^ Vi^'^ quod nullum aliud Breve ^ &c. caootf 
to his Hands ; and thus the Plaintiff 
if be pleafes, may at once ouft the 
Sheriff of his Jurifdi£tion, without 
the Trouble of removing the PJca 

out of the Sherifis Court by Pom^ 

♦ 

III. We come now to the Procefs 
in Replevin to make the Defendant 
appear* 

And here it is to be known, diac 
»«g.«i. the Replevin is vicoMielly and is a 
CommifHon to give the Sheriff Au- 
thority, to gage Deliverance of the 
Beads,' and therefore there is no 
Day given to the Defendant by this 

Writ; 
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Writ ; but QCL i^ Comnuffion the . 
^^nriff makes cHsi a Erecept to deliver . 
the Qeafts, and alfaan Attadbtneiit to 
tlie.De£mdaAt to appear at,tlie next 
C^nrt I>ay..^So if it be by Plaint 
tbe Precept ia qiade to the Bailiff to 
deliver the Bea{b> and to attach the 
Defendant; and the reafoq yirby At- 
tf^:hiiaaent is the fif ft Procefs^ i$ that. 
Repl^fn cqn^plaining of a tortious. 
l[*aking, is in. Nature of a TifefpafSy. 
stodthere an Aj^^hment fer Pkgm 
is the £rftProccf?, left the Defen- 
dant ihoqld Ej^pe, . , 

. Qpt: if the, Sheriff do not execute^ 
the KiqplevU^/ thfsn an jflias goe& 
out, in which there may be a vet 
Omf^mbi^ign^es^ apd the rea- 
son \%r thdi^. the Plaintiff; being <)e- 
privcd .of l^p Ufe of his Beafts 
which he if^ obliged to fuftain) in. the 
Pound, ths, Lftyr allow?; th^t he 
fhould jn^the .^41 put iq the third 
Prooefs,; bjec^ufe the O0icer as ^ 
Defaulter Js; not anfwera^le for not 

. executing 
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evecutin^incfbe Rrbc(& till aft^r^ 
two Faults'; biit for> the ibfn^e^ 
reafcm^ tecaofe the Bctffts ihay^ b^^ 
Eloirgncd^ and the Wit^neifnam maj^} 
iffue • on' the feooit^ • Eroccis,^ . «W> 
6du/bm^ nobis Jgnij^iiii |>QtihitWt 
Atinsi Md^thks j4Ipds ii' 6ithsrTe4> 
turmbk Into the fcing^s 'Bcftch-ip^r^ 
Gonimoiv Pleas ; in the Gomnwrri^ 
Ple^^, becaafe it is a Civil Plea,' 
and in thfc King's pcnch; t)ecaure it 
is irtithe ISfVture of a iSre^afs ; 'arid- 
intoChaii^^ry, becauft-liemay4wfvc 
a Withernam thence uponi ati^ 
Elongata^ fince there is another 
Original, viz. a FAynVj;'^yiii<iH^ is 
tet to^clffued out of ctet Gourtl '^ 

If thire be no^Caiifant tfoMifif^ 
i^fjtces^ \% is only vi€6ntiel; as tlic ' 
firft Writ.'* In the •Plurics they ni^ft 
put in the Claufc, wl Cati/am nobii 
^nificesj becaufe thew hiss been tvya 
iNlegledls already in- tlie-Prodefs.~~ 
When the P/mw'Iffue?,^ it has been 
Qiucjb difpote(| wbethec tlie 'Sheriffs 
■'■"' yicontiel} 
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ip/rm/fV/Pow^r be determmed, and 

its iittd by the Reporter %H,.j<, 5.pitr |ie^. 

dntfioce the Writis to repiejfty •'^cj^'** 

Qmfan nobis ignifitetf the tioontiel '^'^* ^ 

Power coDtini}e$.-...3at if b^ doet 

not replevy them, . he is to Ihew?'' ^'^' **'^ 

C»i^e why he did^oot, and this, the: 

Reporter argaes tp be the Sepfe .o(. 

the Writ, from the disjun^ive 

W<if<^ioit. . 

} fitrt I uke it, lihtt the Tscontitl, h. 7. 5. 
Power is determined fay thci^fanfMi 
1^ Becadfe the Sheriff has heeatvHod 
guilty of negle^ing ' hi& Dd^« - vnk 
therefore is norto be traftcd!#id[ 
judiciftl Power. , ;' i <. . .'.•:.'. 

z. He is apfwttabfe to the €6vai 
" bow he has obeyed th» Writ, and iRoLtb-sSo. 
therefore the Couhimaft have the 
Wrlr, ^o fee whether he 'has doiie 
his Doe/ or not^ and it the Court 
be intitled to th$ Writ, tx> fee wheV 
fher (he Officer has done his Duty^ 
he cannot proceed on the Writ. > 
" • By 
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2t H. 6. to. , By the Piuries there is ' nb Da¥ 

IUift.Ent.570.. j; . , « Til '• .y»* 

Proc^fs in ^R" Court, either to the PlamtifF or 
*q>r«vim Defendant, but to the Sheriff in 
orcfer to Fine htin^ for difobeying the* 
firil Wril.-^— Rit, the way tp give- 
the Parties Day 00^ die Piuries Re-^^ 
plevkiisthus: ? 

If the Plaintiff comes into Coutt 
and obtulitfe at the Day on which 
.^ ^ ihierShcriffis to&ewCaufe to thai 
Cqort, .why he did not execute . thci 
fiiA. vieantiel Pfocds, thener tusi It 
ifipe^ts by thdEikttics in Rafial^ be 
ifaallrhave an Attachn^nt ag^infl: the 
Defendant, to bring him in to. An*- 
fwer, and this Writ gives them 
both'a Day in Court* - h 

' 'ThcHes^oa is that Repievla is in 
Nature of a Trefpafs, and on every 
iTf eij^afs the Attachment is die firft 
^Ocefs ; andtbereforeas well: ip the 
^yberMfs Court below, as in the 
Court above, the Plaindff may haye 

aa 
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M Attachment in the firft Procefs^ 
and if that the Defendant does not 
appear^ and nulla Bcna returned^ 
then on the Statue 25 E. 3 Cb. ly. 
they may have a Capiai and Procefi 
of oitt*lawry....-^But at Conunon 
Law there was only a Diftrefs in* 
£nite» becaufe there was no Fine to 
the King on the Replevin, unleii 
where the Eltmgata^ or Claim of 
Property was returned by the Sheriff; 
for thefe being Contempts of the 
King's Procefs, there was a Fine at 
Common Law, and therefore a Ca* 
piaB in the Common Procefs came 
in by the Statue. 

But if the Defendant comes in at^ jj ^ ^ 
the Day, the Sheriff has in Court, qd.^di ' 
he^cannot demand the Plaintiff, be-irjRew.2. 
caufe the Plaintiff has given the De« 
fendantnoDayinCourt, and if the 
Defendant hath no Day, he cannot 
demand the Plaintiff under the 
Peril of a Nonfuit, and therefore 
the Method is for the Defendant to 

have 
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hai^c a fpecial Writ td wam the 
Plaintiff to Gome into Court and 
profccutc his Plaint^ which is in 
Nature of a Femre, and if the 
Plaintiff does not come into Gotirt> 
« the Return of fuch Writ> then 
he fhall be Nonfuitcd^ and the 
Pledges amerced, in the fame Man* 
net as where there is a vicious P&M^ 
that gives the Defendant no Da> ia 
Court, yet the Record being re* 
moved, the Court' proceieds on the 
firfl Writ there is removed^ and on 
fuch Writ if the Defendant appears 
the Plaintiff was not demandable^ 
becaufe there was no Day given to 
the Defendant^ but he had a fpecial 
Writ to warn the Plaintiff to come 
in and profecute, and if the Plalntift 
does npt on fuch Writ appear^ he is 
Nonfutted* 

III. Of the Procefs where the 
Goods are eloigned, and herein of 
the Writ of Withernam. 

ji. kft. Withernam is derived from the 

H«- «4i- Saxon Word Boerder^ or other^ 

and 
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and Naanx) which fignifies Diftrefs, 
4$ who Oiould fay another Difirejs,^^^' , 
inftead of the former chat was^^^'(^^>>^- 
EloigMd—F^titum Namium, is''"'' 
unlawfully taken^ becaufe though' 
the taking 'bf the Beafts might, be' 
originally lawful, yet the detain-^ 
ing againft the Replevin^ is unlaw- 
ful or forbidden* 

The Withernam is ^art of the 
Lie^cTatimis^ which as it prevailed 
in the Cafes of Mayhem, where 
^e judgment of old was in this 
Kingdom, Eyefor£ye, and Tooth 
for Tooth, fo was it in tKe Cafe of 
taking and againft detaining Pledges^ 
Bcaft forBeaft. 

Witbtrnam was twofold. 

I. Ih the County below. And 

il In the Courts above. 
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R^. Bt. i. In the County below; though 

. the SherlfFs Bailiff returned; that the 
Beafts were Eloigned, yet the Wither'^ 
nam did not imnxediately go, becaufe 
the Defendant was not to lofe his 
own Beafts on the R^turft of a 
BailifF, agairift whom if the Return- 
were falfe, he could have no Satis- 
fa(3ion.-— And. therefore in fuch 
Cafe, there was an Incjueft of 
Office holden by the Sheriff to fee 
whethej the Beafts were found to bc^ 
Eloigned or not ; and ii[ the Beafts 
were found Eloigned, then there 
MTued a fFitbernamy for the Eloign- 
ment found by the Jury, SeQtmdum^ 
Legem Talionis. 

m 

%. In the Court above the M/i&^r- 
nam is awarded on the Ehngata 
returned. For the King^s Minifter 
having returned, that the Beafts 
were Eloigned, fo that he could not 
do Execution, there is a proper 

Ground to award this Procefs. 

Firft, 
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Firfty bccaufe the Sheriff is liable 
for a falfe Return^ who is a Perfon 
fufficient to Anfwer the Party. 

Secondly, becauie the* Sheriffs 
lleturo is fuppofed to be true, till 
the contrary appears, and there is no 
Milchief to tbs Defendant in this 
Cafe, fince on producing the Cattle 
which he has taken, he may have 
hi$ Beads again; and therefore it 
was. proper, fuchaWrit ihould go 
out SecufK^m Legem Td/ionis^ on 
the Sheriffs Returp withotlt any In-^ 
queft, rather than the Plaintiff 
ihould want his Cattle, and his 
Husbandry ftaqd ilill in the mean 
Time, 

This Writ lycth where a Madp u,^^^ 
takes the Goods or Cattle of another Edition 17S. 
Man J and the Party fueth a Rcplc-^ ^ * 
vin by Writ, and an j4J$as and P/«- 
ries, and upon the Pluries the 
Sheriff doth Return, that the Cattle 
Q a or 
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or Goods, &c. are Eloigned, &g. 
and not upon Suggeftion only tW 
the Beafts are Eloigned, (ii H. 8. 
%6. per.CotUn) by Reafon whereof, 
Jje could not replevy them, &c. this 
being an award. Secundum Legem 
Talmis^ could not be pn a Surmifc, 
unlcfs the Eloignmenj; was found on 
him by Inqueft below, op returnedi 
upon hinoL atjpvc, by the proper Offi- 
cer. Then this Writ of Wither- 
nam Ihall Iflue out of the Court, 
where the Pluries is returned, re- 
turnable in the King's Bench pr 
Common Pleas ; and not out of the 
42 &4jEliz."Chancery. But if Elongata be r^^ 

&?oiSd'c B ^^^^ "P^^ ^^ -^^^^^ ^"' Chancery, 
then the Withernam^ fliall Iflue out 
of the Chancery ; (ax ff. 6. %%. per 
Brown) for thc,£/(9;^tf/jvbcing the 
Foundation of the Withernam^ 
wherever the Elongata is returnedi 
there the Withernam mufl: be a- 
warded. And fince the ^ia^ as it 
is faid is returnable into Chancery, 
the Withernam muft thence Iffue. 
^ y But 
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ip.-.But though it go€$ out from 
thence, it is returnable into one of tht 
Benches, becaufe it gives the Day 
thereon to proceed^ and becaufe the 
Defendant Goods are taken Secun^ 
dum Legem Talionisy he muft havi; 
a Day giyeqf to Difputc the lawful- 
nefs of fuch taking, and the Form 

of the Writ is fuch. ^ex Vicfj^tt, 

Lane. Saltm. quum Pluries tibi 
Precepimus^ &p. quod jufte &c. 
A. averia fua quce B. ficc. vet 
Catf/am, &c. quare mandatum nop' 
trum Pluries tibi inde direffum 
Exequi nolui/li vel non potuijli, ac 
tu ncbis fignificaveris quod pofl-^ 
quam pradiffus B. averia pned. 
A. Cepit^ averia prad. elongavit^ 
& in Com. tuo ea Jugavit^ de 
Com. prad. in Com. B. per quod 
eaeidem A. Replegiare non potuijii^ 
nos malitice ipfius B. obviare a)a- 
kntesin hac parte ^ tibt Pracipimus 
quod averia prad. B. in Balliva 
tuay Capias in Withernam^ G? ea 
detineas\ donee eidem A. averia 

fua 
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fuaprad. Secundum Legem^ & cofh'^ 
fuetu4mem Regni noftri^ Repleg^ 
poffiSf Juxta tenor. JtfanJator^ 
nojlt.prad.priu^tibi^ &c. 

r/V(?,— That the Defendant fhall 
have a Day iq this Writ, by At- 
tachment and not otherwife, vi4^ 

TM. 4. 5r7. 43i fi 3- ^6- 3 5^^* 6* 
47. viZi if the Ehngata be return-? 
cd on the Pluries, RepUg. fae^ 
then it has fuch Claufe, Et fi 
Stuer. fee. , &c, tunc Tone l^e^ 
fendentem^ &c. ad Refpondendum 
tarn Dn. Reg. de Contemptu, ^am 
prof. ^er. de Captione &; inn 
jufia Detentione CattaRorum pr^'- 
diSorum^ Dy« 2. lS\.i%g. 

There is an Attachment put inr 
to this Writ, becaufe it is pcx a 
wcontiei Writ, as the Replevin,^ 
but a judicial Writ founded on the 
Suppofition of an Original unlawr 
ful taking, and likewife of continu- 
ing a Contempt) by- not permitting 

the 
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the SherifF to gage DeUverance.«iM» 
But it feems there had been no fuch 
Claufe 10 the Withernam^ if it had 
been a Plaint in the County^ (vid* 
Urn. & 44. jijf* 1 50 for the Sheriff 
cannot upon his Plaint, punifh the 
Eloignment, as a Contempt of tho 
Authority of the Kin^^ fince it is 
only a Contempt of the Procefs of 
his own Court, and therefore it 
ieems that if a Plaint be removed by 
Recordare^ which gives the Parties 
Day in Court, it (hall go without 
fuch (pecial Axtachment, to Anfwer 
the Contempt of the Sheriffs Cour( 
below— ^But if the Replevin haci 
been by Writ, and fuch Writ had 
been removed by Pone^ and the 
Sheriff had returned mEloignmmt, 
there it feems the Attachment for 
the Contempt had been in thip 
Withernam^ becaufe there the Plain-i^ 
tifif had been attached for his Cpnr 
tempt to the King, 



Note, 
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ftcg. ii. i. ▼. iSfote, this is a Writ de Exetutiin* 

St Ac'wi ^^y^^^^^^and therefore rtcites the 

thcrnamis on- award of the Courity Court aS ft 

i^ fo^^''''i"dg"^^"^--^But there ik no^ At-^ 

cannot be an tachment for Contcftipt ^gainft thd 

forejttdg^ "pcfendadt, bccaufe the Proceeding 

ii&cnt. tvasnot by the King, — And note^ 

this Writ feems to be defigned to 

present the SheriiFs fleejJing- Upon 

fuch Judgment of Withernam in 

his own Court, for though it be not 

returnable into any of the Kirtg'i 

Courts, yet the King's Writs ard 

ilways to be obeyed, and aft At-« 

tachment Ifes uj)0n the SheriflS 

Difobedience. 

Dilt.Sli3r. Note, f hij\ gherifTs Capiair iist 
«7- t^tbernam muit be", in Writing, and 
not by Word only, bccaufe it is in 
Nature of a fecond Execution of 
the award of the County Court, 
and therefore not like the Phint in 
Replevin, which for the fuddenefe 
of the Thing miy be verbal only* 

By 
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fiy tiic Statute of Marlbr. C; '^.j^^ 
tilt Sheriff has Power of Fining thca.lnft. i5«. 
Defendant that refufes to deliver the 
t)iftrefsi and the Writ of fVi- 
ibernanti ought to rehearfc thcFN.B.71. 
Gaufe which the Sheriff returnethi 
fof whieh ha cannot Replevy, as 
to fay* 

jtlc Poftqtiam pradi^us h. Cai-^ 

tdlla "Qel Jtveria ida cepit^ Cataild 

. H)el Awria Hla aut Broem vel Equum 

elongavit extra Baltivam tuam^ ita 

tjued nullam deliberationem inde ei^ 

dem A. facere potmfti^ ficut nobii 

Jigniftcqftii nos^ &c. tibi precipimui 

quod Catalla vel Aoeria^ &c. pre^ 

diSii B. fine dilatione cap^ ifi 

Witbitrnami & ea detineas donee ei^ 

iem A. &Ci 

And there are vcfy many Gaufes, 

that the Sheriffs may Return upori*^2- *^' 

the PlurieSi wherefore he cannot 

Replevy theni, t^bercof divefs of 

P them 
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them do appear in the RegiJIor^ 
which a Man may there fee. 

And if the Sheriff do Return 
upon the Pluries Replevin^ that he 
bath fent unto the Bailiff of the 
Liberty, who hath Return of 
Writs, &c. and that the Bailiff 
bath given Anfwer that he cannot 
execute the Writ, becaufe he can- 
jnot hare a view of the Cattle or 
Goods which* were taken, then the 
Court in which fuch Return is made, 
fliall award a Witbernam diriedted 
unto the Sheriff, and the Sheriff 
fhall thereupon make* his Precept 
unto the Bailiff of the Liberty, and 
if the Bailiff of the Liberty doth 
not make a Return thereof unto the 
Sheriff, then the Sheriff fliall Re- 
/ turn the whole Matter in Court, 
and thereupon the Court fhall award 
a Writ of Withernam^ and a non 
emittas with the fame, and thf 
Form of the Writ fliall be fucb^ 

Rise 
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RixVic. B. Saht. Cumphr. &c. 
ufqi ibi^ vel nm fotuifth ac R. de 
C^ BaUi. Ubertat. I. cut return, 
iriv. nofir. habere fecifti^ tibi re- 
Jponderit^ quod Executionem Brevis 
iUius Jacere mn potuit icc.Jicut tu 
nobis Signifkajii^ per quod tibi pre^ 
ceperimus quod averia prediSi B. 
in Ballinia tua fine ditone caper es in 
Withernam^ et ea detineres donee 
eidem A averia fua ficc. inde di- 
rest. vel. Qaujam nobis Significares^ 
&c. vel tu non potuifti^ ac tu nobis 
returnaveris^ quod idem R. Balliv. 
Ldbertat. pra4: cui return. &3C. 
habere fecifii^ nullum tibi inde dedit 
rejponf, tibi precipimus quod non 
o^ittas propter Liberiat. pradiitam 
quim eam ingrediaris &c Capias in 
ffltbernam^ doneCy &c. Juxta, &c. 
priustibi, ^Cv3V^, &c* 

And if a M^-s Catik be dif-i Marlb.c.22. 
traiocd, and he fue a Replevin, by^^^-'-''*7- 
Plaint made unto the Sheriff^ for 
; ? 2 which 
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which the SherifF makes a Pre^ 
ccpt to the Bailiff to replevy 
them, and the Bailiff return at 
%ht next County Gourt^ that he 
cannot Replevy the Cattle, bccaufc 
they arc eloigned, or that he canOQt 
have View of the Cattle, then the 
SherifF in the fame County Court 
ought to make enquiry if it be true, 
vhich is returned/ and if it be fb 
found by the Jury, then the Sheriff 
ex Officio^ * fliall make a Precept 
unto his BailiflS in the nature of '% 
Withernam, to take as many Cattle 
of the other Party -s.-— And if the 
Sheriff make fuch Precept, to take 
the ot>)ers ^zxxhin Withernam^ and 
the Bailiff will not Execitte the Writ, 
then the Party may have a Special 
Writ oiit of the Chancery, diredecj 
unto the Sheriff, Gommartding him 
to do Withernamy^ and to . da Exe- 
cution of the firft Judgment, and 
the Writ ifhall be fuch/ • ■ " '^ ^ 



' f f^ fee theRc^fh^82. yfYkm\% is 
ke ia not bound to do it without a Wn(. ' 
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» Re9C Vi(. &c. Monjir. nohis A^ 

quod cum B* & C. averia pria^dicT 

ti A. eepiffent et injufie detimifi 

Jent^ idemqi A coram te frofecu^ 

4ui fuiffet^ pro ofueriii predicts 

Jibi Jecundum Legem^ it Confue-^ 

tud. Regni noftri rcplegiandis^ ac 

licet per J. Bfillivum tuum^ qticm ad 

Averia prcediBa^ prcediSlo A. re- 

plegf mifijiiy Teftatum fuefitf et 

per Inquifitionem (prout mori% eft) 

in plena €om. tuo faSam (ompertum^ 

quod idem Baltiv. vifum de.eijdem 

averifs habere nonpotuitj adeadgm 

pr^fat. A. Bepkgiand. per quod in 

plena Com. tuo Confideratum fvit^ 

quod averia pradi&, B.,& €• in 

Batb'va tua caper euiur ip Wither r 

nmi detinerehtutf qutfq; eidem 

A, anieria fua p.rediSl(t Secundum 

Legem et Con/uetnd. Regni 'pojlrl 

Repleg.^ poffinti. idem tamen^ 4. 

Execuiionem Conjderfitionis prjttdic^, 

tee nundum ajfecutus eji^ ad ,D(^m^ 

^um ipfius A. non modicum et 

'■'' "' ' Qravam^ .. . ^.... ^ 
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Gravamen^ et quia prafato A.Sub^ 
Venire Fokmus in bac parte ^ tibi 
precipimm quod Ji ita Jit ^ averia 
pretdiSorumf B. "& C cap^ /> ^PJ- 
tbernam et ea detineas^ quoufq;^ eidem 
A, averia fua. pradi^a Reple^. 
poffis^ fecundum Legem & Confuetud^ 
Regni no/iri & Ju^ta Conjidtraiim^ 
proedi&am^ ^CCi 

And further by this it appeard^i 
that die Sheriff may award Ifither^ 
nam^ on Replevin fued by Pldnt^ 
if it be' found by Inqueft ia the 
Codtity^ that th(( Cattle ire Elbignn^ 
edaceording to the Bailiffi Retorni 
&^c. But lipon^ the Wifbemam 
awarded in the Copnty, if thp 
Bailiff do Return that the other. Par-t 
ty hath not any Thing, &c., h« 
fhaft have an JMas^ and a Bkriis^ 
and fo infinite J and hath nd 
other* Remedy there, bccaufe no 
Capias lies but in <4ie Kii*g*&. 

Coafts. 

But 
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But upon a Withernam returned in 
the King's Bench or Common Pleas, 
if the Sheriff do Return that the 
Party {jn) hath not any Thing, &c. 
there a Capias (hall be awarded 
againfthim, and Exigent and Fro* 
cefs of Outlawry. 

In Replevin fued by Writ, if atF.N.B.74.D. 
the Pluries returnable, the Sheriff 
doth Return) ^od averia Elongata 
funty &c, now if the Defendant ap- 
pear, the Plaintiff (hall not have a 
Withernam^ becaufe the Defendant 
appears at the Day when the Sheriff 
returns the Pluries, which is a vo- 
luntary Appearance, fincc there is 
no Day given him, therefore he 
has Time to purge his Contempt, 
by gaging Defiverance of the Catle ; 
but if he doth not gage Deliverance 
of the Cattle, it feems they may 

either 

(a) See 28 B. 3, 57. and a /cut siias thtra 
{rtnied. 
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cither iward a Withernam^ or Cotft^ 
mit him for his Contempt > and if 
the Defendant's Cattle be taken ia 
tVitbernam^ they (hall not b« de- 
livered to the Plaintiff^ but the 
Sheritf Ihall keep them ^oufque^ 
&c. and the fame appears by the 
Words of the Writ : {b) But its faid 
thkt its the Ufage in the King's 
Bench, that they (hall be delivered 
unto the Plaintiff^ by which it feem« 
that the Form of the Writ of Wi-^ 
thernam there is different from that 
in the Regifter. 

This is a Point that has been fev^ 
ral Times controverted, . and fome of 

th« 



{h) See th* like Oiverfity, 2 H, 4. 9. ytt 
^ttre Raft, ertt, y6iy 764, that the Chafe of thd 
Wttbemamy Whether for tlie PlaintiiF or Dcfen- 
diut is ^od Vicecomes capiat in WitherHam, &c. (i 
ea ffaf. A. delikeret^ detlnenda quoufque 8eQi 
Co IS the Entry in Brecon's Cafe, i Co. 75^ 
atid which w&s in the Comxnoti Pleas, fee i^ Si 
3.4.7* but more fully in Gage Deliverance 8. 
where the SheriiF in his County levies Gdods o^ 
the Plaintiff in fTithernam, after a Return hath 
been awaided on a nonfuit, if he doth not deliveif 
them to the Defendant* he ihall have an A&l^n 
againft the Sh^iiFi 
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the Clerks made the Diftinftion,,H^^ 
Between tfic Praftice of the King's Br. wii/pj. 

Bench, and fcommon Picas; \^yy!i\ki^llll^t 

true Diftinftioh is between the Ori-J^y«>^*8g. 

ginal and Judicial Writ bf Wither-^ 

nam ; by the fornier the SWifF is 

to take ^ ea Jetineds donk etdem. 

&c* which obliges the Sheriff to 

detain the Beads in his own Ciifto-i 

ay; but in the judicial Witberriam 

the Words arc, Captas in tFifbernam^ 

&faho ^ fecure cu/iodirifaciasydonec 

&c. which is to be interpreted, that 

he muft deliver them to the Plain* 

tiff upon good Security, for that 

is making them tb be fafely kept. 

The Reafon of the DiSTercrice is 
this, that on the Viconiiel Writ below, 
where it yras found that the Bcafts 
were Eloigned, the judicial award 
of taking the I^efendants Beafts^ 
could be only quoufque^ he gaged 
Deliverance) becaufe every Execu- 
tion in the Sheriffs Court was no 
more than the levying a Pain, to 
(^ make 
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make the Party perform the Senteffee 
of that Court 5 for they could not 
execute the Sentence of that Court* 
by changing the Property, or de- 
livering it over to the Suitor, but 
by levying Pains to make them per- 
form it j and therefore when the 
Return of Elongata is made into 
Chancery, the Withernam then goes 
out as a vicontiel Procefs^ and is 
therefore conceived ih the fame: 
Manner as it is below 5 ahd in the 
Writ de Executione facienda in tVi^ 
thernamy there is no Return into 
the King^s Courts ; but where the 
Elongata \s returned into the King's 
Bench or Common Pleas, there 
the Withernam goea out as a judicial 
Proccfs, and there the Courts who 
can alter the. Property, have made 
it Secundum Legem JalioniSy viz. 
that the Defendants Gbods (hall be 
delivered to the PlajhtifF to make 
ufe of till his Own are feftorcd, and 
it was faid to be the Pradlice of the 
King's Bench, bccaufe that ' was the 

Court 
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Court whcrQ the Lex Taltonis in 
Csteof Murdery and Mayhem firft 
fettled the Praftice, 

On 4 Re^ordare, the Plain- JJ^^J^-' 
tiflF declares, and the Defendant peUvcr.t! 
avows i the PlaimifF prays the De- 
fendant may gage Deliverance, »pd 
die Defendant pleads that part of 
the Beafts wer^ deliycred, and the 
i^er dead throiigh the Plaintiff's 
default ; to this the Plaintiff replies, 
that he commenced a Replevin by 
Plaint, that the Sheriff made Deli- 
verance, and took Security to hav^ 
return, or the v»lqe, that he was 
nonfuit in Replevin, and on this the 
Plaintiff took from him 20 s* per 
Withernam^ and of this he would 
have the Defendant gage Deliver- 
ance, and infiiled that it ought to be 
delivered by the Defendant, bccaufe 
ho had avowed the taking/ and that 
therefore the Defendant was to hay« 
an A6lioh ^gainft the Sheriff, and 
in order to hav^ Deliverance, the 
Q^a . Plaintiff 
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Plaintiff was forced to take Ifiae, 
that the Sheriff delivered the 20V. 
to the Defendant. 

ltaft.En.708. ^^*^» *^^ Writ of Witbernatm 
35 H. 6. 47 is ad refpondendum tarn Domino Regi 
z Uon. 85. j^ Contemptu, quam Parti de Dam- 
ffo & Injuria; for to Eloign the 
Goods was to ftop the Replevin, and 
hinder th6 Plaintiff from purfuing 
his juft Right, for which he was 
lineable to the King. . 

If on the Withernam the Sheriff 
Returns that the Defendant hath no 
Goods, a Capias Iflues ind Procefs 
of outlawry, and this was atComt 
mon Law, both in the Writ of Wir 
thernam Gf d^ proprietate probanda^ 
hecaufc on bot|j thcfc Writs, a Con- 
tempt is fuppofed and appears againft 
the Defendant by the Returns of 
the Sherifl^ and therefore the Party 
is fir\eable fbr his Contempt, and 
wherever there was a Fine for the 
King, 9 Capiat lay at Common 
|-.aw,' as it did for a T^^fpafs vi &. 
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ffrmu^ where there was a Fine for 

jthe King But 15 E. 3. C. 17, 

gives the Capias in Replevin, on chat 
Aftaclii^ent ifiuing to bring in the 
Defendant ; but thit Capias does 
not lie in the Sheriffi Court, for its 
given as in Account^ which was al**- 
ways in the Ring's Courts on tl)e 
Sheri^ Return of nulla Bona. 

Where the Return. HaBend. 
|s awarded for the Defendant|^iVi&^«? 
pom, Capiifs^ and Frocefs of out- 
lawry lyes againft the Plaintiff, be- 
caufe there likewife is a Contempt 
againft the King. 

And here we muft take Notice, ^ j^ ^^^ 
that the. Statute of Marlb. C. 4. 
which fays, that nullus de cater. 
facial due ere diJiriBknes quasfecerit 
extra (m. in qua Capta fuerint^ ^ 
Ji^ ^c. Puniatur per Redemption. , 
veluti de re foBa contra ?acem^ 
and gives a Fine to the King upon 
an Eloignmcnt fctarncd by the 
" ^ Sheriff 
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Sl?erif in the King's Court, 1« 
but in aiHrmsince of the Common 

I 

If the Sheriff Return that the TXS^ 
trefs U EloigQed^ fo that he caqnot 
deliver them upon the Replevin^ or 
upon the R^turno Jlabendo^ the 
Withernam gowi for where it ap-» 
pears there cannot be a Delivery 
made of the fam^, the Law com- 
mands an equiv^Ql Se(;mdum 
Legem TaUonisi 

In a Replevin, at the Pluries tt" 
c^i:lti' turnablc, if the SheriflP doth Return 
4 Mod, 183. quod averts Elongata funt^ 88c. 
^xhSl the Defendant doth appear, 
and. {dead that he did not diftrain 
them» now the Plaintiff fhall not 
'hvf^ Withernam^ and fo if the De- 
fendant at the Pluries returned, ap- 
pear and plead that the Cattle were 
,dead in the Default of the Plaintiff, 
the Plaintiff fhall not have Wither- 
nam, for if he did not take them, 

or 
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Or if the Cattle be dead by the De- 
fault of the Pkintjff, then Secundum 
Legem Talionis, he ought not to 
have the Defendant^sr Cattle, and 
therefore whili this is in Iffue, no 
Withernam ought to beawarded^ 

Note, that if in Replevin, ^/-f.n.B.74.E. 
thernam is awarded, and afterwards ^^^^ 
the Defendant avows the taking 
as his proper Goods, or for a 
Ueriaif^ or denies the taking/ the 
iPlainfifF /hall gage* Deliverance of 
the Witbirnamy for the Withernam 
ought not to havfe been awarded, 
bat the Defendant (hall not gagje 
the Deliverance of the Goods taken, 
iince he claims^ theiA as his owhvj 
yet the Defcdd*tit ttiight have come 
in Pais and claimed the Property, 
but whenever he i claims them its 
fiifBcient to ftop the Deliverance, 
30 E.%. 9. If Wkbemamht taken 
and afterwards the Defendant comes 
Into Court, and" makes Conufanoc 
as Bailiff to J.S. and prays Aid of 
" * him. 
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JiifH, ivho joins in Aid, tte De- 
fendant (hall have Deliverance of the ^ 
Bcafts xtiWitbernam^ for it belongs ^ 
to the Lord to make Deliverance of 
the firil: Beafls^ ^ not the BailiiFi 
7 H. 4. z8. ^^r Hortorty becaufc the 
Bailiff took them only as a Servant^ 
therefore bis Cattle x)ught not to be 
taken as. a Compenfation for the 
Matter's not reftoring the Diftrefs^ 

#.N J.74.E. And the Defendsint in fome Cafes 
ihall have have a Withernam againft 
the Plaintiff, as if the Defendant 
has a Return awarded for him, and 
he fneth a Writ, de Rcturno HaHendo 
and the Sherifl H^^uni upon the 
PiurieSy quod awria Elongata funt^ 
&c. He (ball have a fieri facias^ 
againft the Pledges, ^c* according 
-to the Statute of Weftm^ x,. c. 2. 
and if they have nothing, then be 
fiiall have Withernam againft the 
PlaintiiF of the Plaintiff's Cattle, 
qmd vide^ Tr. 7, JR. ^• fee 5 H. 
5. 7. the Avowant may have a ^Z- 

tbtrnant 
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ibernam prefently, for it was at the 
tbmmbn Law, 7. Ric. withernam 
1 1 . he cannot have it hcfarea/cirefac. 
returned againft the Pledges, in ati • 
Attachment againft the Party, and 
lor a Default of a Difttefs, Procefs 
of outlawry^lies* 

it haS been dbufeted, ivhfether 6n 
fVejl. 2. c. 2. that gives Pledge^ 
de ttetorno Habendo^ it be necei- 
fary to fuc zfctre facidSy and have 
a >7/ift// returned, before you can hate 
a Capiat in Withernafn^ in as .much 
ias you mud flieW It impoftible to 
have the dattle returned^ before 
you can by the jL^x Talionis coaie 
on the 6oods of the Plaintiffi 
But it feeras that the Better Opinion 
is, that the Statute only gives him 
another Security and Remedy by 
jcire facias againft the Pledges, and 
does not take awa;y, nor alter the 
kcmedy given by Common Law, 
5. II. 5. 7. Fitz. Procefs, 115. 
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u H. 4. 10. Irt Replevin, tvithernanf vrzi 
ISHlr^w^f^ied againft the Defendant, 
Note. and afterwards the Defendant claims 

Property, and tbej^ are at Ifluc, the 
Plaintiff gages Deliverance of the 
tVithernam^^ and' a Writ ifli^s for 
him to make Ddiverance according- 
ly y the Sheriff returns Elongata^ 
on which Withernam is awarded 
^ "againft the Plaintiff, and upon nil re- 

turned, a Capias Iffued y then the 
Iffue is found for the Plaintiff, upon 
which he had Judgment j now 
lipon the Return of the Pluries 
againfl: the Plaintiff, the Defendant 
prays ah Exigent againfl him, et 
Habuit y and oy ^birmt the De- 
fendant fhall recover Damages for 
the detaining of the Withernam in 
thk A£tion ; the Heafon is, that as 
foon as the Defendant claimed Pro- 
perty, the Withernam Beafts were 
detained unjuiily by the Plamtiff, 
and the fubfequent Verdi€t, though 
found for the Plaintiff, did not make 
the detainer, which was in itfelf un- 
lawful 
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jawffil, lawful epfppftfaSioi for tbe 
iPla^ntifF cou|d not det^iin Beafts in 
fyitbernam^ vf\^cn the Djefendapt 
iclaimed the. Thing replevied as his 
oVn Property, and not as a Diftrefs- 
for the ^/VA^r^/z/w proceeds on the 
Sappofition, that; the Original tak. 
Ing^ was a Diftrefs, and if tlje firft 
Peafts had been ^he Defendants, they 
bugh^ not tQ be removed gut of his 
Po ffeffion^ much lefs Qught other 
Beafts have been taken in H^itb^-- 
nam. 

Ter Danhy a^id Mpyte^ the Dc-Vid«Dyer4i. 
fendant ihall recover Damages in 
IVitbernam on an Elongata returned, 
pn a Writ de retorno Habeud^ alii. - - 
contra. If the Reafon of the Doubt 
isi becaufe if the Retorno Habendo 
t>e entirely to right the Defendant, 
Parages m'uft be recoverable, inCafc 
the Beafts l^e.i^loigned. — The other 
Opinion is, jthat it is only a judicial 
Writ to caufe the Beafts to be return- 
ed. ; but thp better Opinion is, that 
fee, ijiall have Damages, becaufe by 
R ^ the 
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the Elojgnment he is deprived of tb<; 
JBcncfit and Ufc ojF the Beafis, whiQ^ * 
he ought to have been immediatelv 
put in Pofl^flion of^ in Purfus^nce of 
the Judgment. 

If (he ]^laiiitiff be nonfuit^ he 
inay have a fepond Deliverance pre- 
fently^ and this (hall be a Super fedeas 
to the Returf^o Haienffy ; andiftl^e 
Retur^o Ilabe^do 1^ fued after the 
iSecond Deliverance granted, the 
Sheriff ought not to Execute the 
fjjcond Deliverance : I^ow fhis pre-* 
vents the Mifchief of the Witherr 
nam againf): the !piaintif]F« 

J:No£/*' ^ ^V^ R<^plevifi ?gainft B. 
and has Deliverance, and after is 
Npnfuit, and a |leturo awarded tp 
jB. and upon this an 'Elongata beins 
returned) B# has the Beads of ^« 
\n Withernam.,,,,— .In \\\i%Ci£t^ if the 
Iplaint was firft in the County, an4 
removjcd in C, $. th? f<pconcl De- 
liverance inuft not |)c /ued of th^ 
Bcafts'deiiv^rcd in Witbernamy hu( 

of 



Digitized 



by Google 



/)f the Beafts firft taken, and the 
Defendant ihall be put to gage 
t)eliverance of the Withernam {quod 
fjQta^) and yet the Plaintiff himietf 
]ys pofleflcd of the Beafh whereof he 
Complains ; and if he makes hi$ 
Complaint, kxc Count of the Bcafb 
delivered in Witbernamy it is not . 
jgood — 1x5. £. 3.90. pi 38. 33. 
^.3. A^ov)ry, 25(3. 13. J5. 3. 
JReple^in 37. Pluries 2. J^er eg. 
accordingly fer Cur. in iccond Of 
liverance y the Reafon is before 
given, for the fecond Deliverance 
is a judicial Writ appointed bjy the 
Statute, and t^erefofc ihuil in all 
Points purfue the Record opt of 
which it liTues; and the Plaintiff 
cannot declare on that fFitberhamJox 
this is the ajyard pJ the Court upon 
(lis Eloigning the Cattle, and if be 
IS injured by the Return of the 
Sheriff, he has his Ailion againft 

If tlie Withernam be awarded !^,J^rL- 
figainft the Defendant, on behalf" 
"^ ' of 
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of the plaintiff, pn . mefrfe Vtqctis^ 
the Sheriff ipay fake the Beafts of 
!thc Pefendant tp apy Vajue^ as ^, 
Pain to make him appear^ and whei^ 
the Defendant comes in, he will be 
fined in Court ah4 ' committed tiU 
he has paid that Fine, and gage 
Deliverance of the. Beafls, and thei) 
he can have his own Goods reflpred, 
that were taken mWithernarn^ aod 
interplead with the Plaintiff ^ and 
here be cannof plead* that either he 
Qu.vidc Saik. did" not Eloign,* qt that the Bcaft$ 
£^^5 were dead in Pound, ibr that is 
contrary to the ^hh^aia retijriied by 
itheShetiff]| and not to be (Jeniedj 
but if 'it is falfe^\ he has remedy 
agarnf! the 'SheriiT for his . j&lic 
Return. 

';lf 'on the if^if her ham "awardcc| 
. agait\ft Ihe Defendant^ nulla JBoria 
be returned, z Capias IITues againff 
the Defendant^ and on that Xapias 
if thq Defendant be taken, he malt 
be.inCuftody until he has paid the 
• Fine, and like wife gaged Deliver- 
ance J 
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itiiie 5 and if he be aot takeny they 
proceed to Procefs of Outlawry. 

Upop the Retumo Habendoj ifw.z.c.i. 
the Sheriff retHrns Ehngata on the^"'^"*'^' 
Plainti^ then there is fome di^er- 
ence in the Booksj whether they 
muft proceed againft the Pledges to 
have them amcrecd, and have IflTues 
returned againft them, to the Value 
of the Beafts j or if they have no- 
thing then to do, but to take « 
Withernam againft the Plaintiff. 
But it feems by the better Opinion 
as is here before mentioned, that 
they may have a Withernam imme- 
diately againft the Plaintiff, on an 
Ekngata returned by the Sheriff, 
land on fuch Withernam^ they may 
take all the Beafts of the Plaintiff, 
until he has returned the Beafts to 
the Defendant} for it is a Pain to 
make him do the Thing required. 

By the Judgment of a Fieri Fa- 

<iasy Capias and Elegit, lyes on the 

award 
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award of the Judgment,! if oh ths 
Withernam Bona bb returned, then 
the Plaintiff's Goods arc taken, and 
they (hall not be dcltvcred untiHhe 
Plaintiff has paid his Fine to the 
King for bis Cotatempt, and delivered 
hisBeafts; if nulla Bona be returned 
on the Withernam^ a Capias ifliied 
at Common Law againft the Plain-^ 
tiff for his Contempt, and if on the 
Capias the Plaintiff be . taken, he 
ihali lye by it until he has fatisfied 
the Fine for his Contempt, and 
returned the Goods. 

But by ly. C. %. 7. if the Plain-^ 
riff in Replevin be Nbnfuit, before 
Iffue joined, the Defendant is to 
make a Suggeftion, in Natureof an 
avovwy or Cognifancc, for his Rent^ 
and on this a Writ of Enquiry iffues 
to afcertaio the Arrears- of Rent^ 
and the Value of the Diftrcfs, and 
he (hall have Judgment to recover 
the Rent, and Gofts of Suit out of 
the Goods, if they are fufficient^ 

ir 
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if i?ot, £pr (b iwcb at thp V^luepf 

jFbc Ooods junoohts (o, anc} il^Uh»vf 
Execution therepi^ hy ^fieri JficU^ 
or <%//» or otherwiie— .The fame 
Writ of Enquiiy goes wh^j-c a 
jDonurrcf i$ pinp()^ $incl Judgnoent 
gfvep theriepQi^ and the; (afxie Sn^ 
quiry. by the jMry> where Jflue jf 
jpiped* 

V, Qf tkffFrit 4e Pruj)rictefc Prp^ 
bwda. 

If the Rcplfvia. be > either by1ug.gj.g4.s5 
plaint^ or by Writ, if rfic Defcn^rJ"^"'*- 

J t . ri f «. .^ ^0« Lit. 14c. 

oant clajuns Property^ tixe Sheri^H. Rep %^. 
pQwqr tp repJievy the Bcafts is at ,^«>P'^4.* 
;A(^ bescailie the Defcodaivt dAinung 
1^ Beaftg as his pwo; the Sheriff* 
cannoc redejiver that Property to the 
Plaintifi^ wbifiil^ is daimed by the 
P<feadant, attd ^l^rcfore if the Re- 
plevin be t>y Plaint) the JurifdiiStioo 
is at an End by fuch Claim, till the 
Plaintiff pnrcbafes the Writ di Pro^ 
prittMe Frobmdn^ becaufe no Con*- 
% troveriy 
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trovcrfy of Propctfy can be detef- 
hiined in the Comity Court, vrith^ 
oat the King's Wm. 

DaitShe4}5. On the porchafing of this Writ, 
in Inqueft oJF Office is holden, and 
if on fnch Inqueft the Property be 
found for the PlaintiflP, the Shtriff 
is to ^ make Deliverance; but the 
Defendant may remove it by Recor^ 
dari, and ptit in his Plea of Prbpet- 
tyabove, and it fhall' be determined 
by a VerdiA ; but if the Inqueft of 
Office find for the Defendant^ tlicrc 
is ah End of the Replevin * by 
Plaint, becaufe the Property is found 
for the Defendant, and fd no Rede* 
liverance can be made by the Sheriff; 
but the PlaintifF mky bring a new 
Replevin by Writ^ for what is done 
on the Plaint is no Bar, nor has k 
any Concern with the Proceeding 
upon the Writ* ' 

But if the Replevin were by Ori* 
ginalWrit, and the Defendant claims 
Property, the ShcrijflT cannot make 

Deliverance 



Digitized 



byGo.ogIc 



of- 9,EFLByiM8. JJ^I 

JWiTCKUJice, ]^i99retl|?n.hpco!:^id 
^poqi the Piatfjf, ^.pd tbes^fqrc tljc 
^hedfl^ id fu<^' Cj^fe . returns %h 
jXflaiip f>i Prpj^tty, op tte Caujdp 
^^bit Jgmjtc^y>i PH: ihc. -«^//tfi aqd 
JR/f^/« bn the R^picvln, as a Came 
'wjiiy jhe yCaAnot Exeicute the ' Writ ; 
'and on thisRetqrp of the" Shtfy}^ 
tlieWnt </<; trt^rieiate Frobiiriia 
ilTu^ that ithe Plaintiff may npt 
tiWant hisBe'afls in ibe mcari'.tiitiCf 
Vnd if the .j^ropcrty be /oundf ifor 
khe ^ftaintiff, orders a Rc-dclivct- 
^ncc to ihc^ PlaiatifF, .and jjiviis tl^c 
Defendant i 'Day lii Court; ah3 tfic 
Plaiptiff.may qot only declare on the 
ipjuft . CaptjiQn, but on tfiie fiibfc- ' .--< 
giient Injufticc of the Befenidant^ ' 

In claiming ttit Goods as his o^ti^ 
and here the Defendant miiy Iik€«* 
Wife fct up Ills Cfaini' of Property, 
iah<J try it over by Verdid, whtrt 
the 'Matter wfll be determined mider 
Peril of an :Attilnt_-But if this 
Claim be found againft the 'Defend 
jant on the Inqueff of Office below, 
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^c rs Mic^t t6 4' Fine for hi* fiiH^ 
XJlaim c>f Property, '.Whereby h€ Has 
' i^oppc^'tfed Cbiii-fe bt l^epleVin, by 
' hindrance of tiict)i;llverinte 'of the 
ijocids, which ib i.GbntenijJtol thfc 

ippiiit; and fuWea:,g h'lrfi to a.Flh*, 
'asliUwrlc to Daiiiag^s to thePii'ty^ 
[w'ifiQi Twants his (joq^i in the pican 
'jpe. The'Dcfirid^^nt mud appqwr 

jjj jpjoper^I^crfoh to apiwer hU Fine 
Itq tJicKing,' b§. after Paymcrit of 

^<::Finel>e may appear by Attorney j 
, but until the Payment of the Finc^ 

'37".36:;37,the.^^«Pdant inrthbWrit 4e iPrP^ 
\prUi^t* Probanda^ t^iere w an End 
tf the-Bxplcvin, asiwrcll by Writ ai 

byj^iaim^iot ^^,:Sheriflf »« t¥5t 
J^'jlbc Writ 4tf Prffprieidie frohim'^ 
^ tQ- deliver the Goods tp ;the Plain- 
tiff, vnkft the jury' 4nds thorn ^ be 
theiPJ^ia^if jy^aqd ^. the Defendaat 
Yk^ih^ Goodi^ aqd po0cfles them at 
^^ Qwn,' they s^onpJ proceed on aii 

AOiQWt 
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A^ob, wUdi fuppofes the Goods 
tbbe te-Kieliydrd to tke PliintilF; 
hdt iF the Plabtiff has any Right t6 
them, iince th«i Fbtfeflion by the In- 
i^oeft is eftabliflieid on the Side of 
"^e Dtfendan^t; the Plaintiff rannot 
i;ethiickhis'po^eilion of the Goods, 
"^litlihehas cAiibliihed hl^sKi^btin 
m A^ion of 'Law |br the^ainc* and 
therel^fe hb m^\^ting his ^^oa of 
ID^tofe, ttpvet ta-'Trefpafsj^or thit 
rebotib'ing of die 'Goods, but! can- 
not continue. his Adioo« whereby 
the PofleHioQ HiOQufd . be delivered. to 
him.' 'BV». Propr. TrfA, 5. // 
fer toU 

' A Sailjff caiinot claim ^<>P*«yco.Llt 145. 
befOw, when the Sheriff comes toQ^V-Lev9«l 
ipake Rq)levinv becaufe being only 
Servant to another,, in whofe K\ghc 
he jha^ taken the Goods, he tannot 
(ay thfey are his own, and ih6rcfore 
Carindt hinder the Sheriff froin de- 
fiver^g the Goods according, to the 
irommand of theWrit, aS the Pro- 
prietor 
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Theo.Brcv. by cljai^ngr^Pfppo^^ may preyegt 
''^^' JbustOwn^GQDcUipe||ig|4 ^ 

he cani^:!! hincjiicfx 9J^cr Pcopk!f 
•<f09(J5^ .becanfe ^ j;^e Sheriff csmoQt: 
he^ ^ny; Straif ger ; to interpofe Xr 
gai|ilib,thc c^eyu^.tl^ JCif^r's Wril;^ 
but: the Owner Mojlcjf tticyfs^ 
jyft Oujfe why thclQoocls lhoiu4 
-;)ot. *^hi^ dcUvcrc^i^ ,nntjJl farther Er^ 
jqilir^/.tiH the. B^hifi^ zhoyffifi^j 
pie^d^ ty6pcrty.)in .^ Str^ngcjf^ F^ 
this is.afufficiept Ite'afon to J^xcui^ 
hi9i iTrom.Daqfiagesi Jince hc^lias not 
taken the l^hml^'A Goods from 
him. ' 

^J. . 0£ tbfV'fQqcfs for r^mmn^ the 
" ' C^ujeouf^of^etnferior Courts. ^ 

Sioce the KeplevTn ' is* Vtconiiel^ 
pnd determinabl.cCin , the Inf(?iripr 
pourt, where tfcc Suitors arc Judges 
both of the Law and the Fai^, ^.Aq 
Cnce the Suitors are n(^ awed by tljfe 
Peril of an attaint, ppr the' MaVtci; 

of 
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#r Law determined • without t>$n^ 
g^r of falfe Judgment^ from theif 
IgiKnrance or partiaUty, the Laiw 
hath appointed two Writs to removo 
fuch Cauies out of inferior Courts 
kitothefuperior, and thofe arc the 
Pone zxiA Recordare. 

The Pone is when the Proceedings M. js*. 
is by Writ of Replevin, for when 
a Writ of Rfeplevin iifaes, and it is 
returned out of the County Court, 
that gives the Judges above Authori- 
ty to proceed thereon, whether the 
Proceeding below be recorded or 
oot, for the Judges want no Record 
from below, when they have the 
King's Writ with them. 

• But the Itecordan is to Record 
the Proceedings, and when record** 
ed to return them into the King's 
Bench or Common Pleas; fo that 
it gives Authority to Record thofe 
Proceedings, . that were not of Re- 
cord before ; therefore if the Re* 
- ' plevin 
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plevin were by B^ot, k oiuft bflf r*"* 
moved by Recordnre^ becftule. tht 
Courts fXHift have their Auiiiority \ff 
Proceedings returned of Reconl 

We (hail CQi^ejr etch of tlMm 
.ieperately. 

I. Of the Pone. 

r^N B.69jyf. If the RepieviQ be removed out 
of the County Court into the Com** 
mon Fleas, the Writ of Pone (ball 
be as £>llows : 

Rex Vic. Unc. Salktem. Pmt^ 
ad Petitiomm fetentiSf coram Ju/ii^ 
ciariis nofiris apud Wtjim. (ta/idic} 
loquilam qua efl in Com.tuo per 
breve nofirwH^ inter A. d B. de 
Averiis ipjms A. captii & ifyufie 
detentis, ut dicitur^ & Summmeai 
per boms Summonitores prad. B. 
qmd tunc fit ibi^ prajato A* indt 
refponfurui^ & habea$ ibi Summoni* 
tores & hoc brevK 

And 
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^ 4^ if U be reppycd intp tljw 

R^^C| P-one ad Petitiowrn :pe-, 
tentis^ ubicunque tunc: Juer\nm f^^ 
Anglia hquelam^ &c. 

^Jn.tjiiftWrif, » t^at tl^cD^cnr- 
48n»t ^ing/Atjealty attached jnr xh^ 
C0ll«tliW, .%n(J,haviftg appeared, 

Jtet spwk Aer Summon?, and whyen hq 
H»^ a^ppcar«d t>«lQW^^ t<? avoNrt bia 

iktt tW Capti(%i: is* ^n iin^wful 
Q^ptlon^ on \y|ikb be ihould b« 
^e^cbedi s^(id tberefbre wheo tho 
iPW i» Fcrapved, thp Entry i^ ^od 
dejendens SumwmitP^ Juit ad ne(^ 
pmdcndtm. 

The PlaintifF may remove out of 
Ifbe C!ounty Court, either by Voney 
T c^ 
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otRecordare^ without Caufe flicwfl^ 
for it Is his own D?lay, but the Dc- 
fenddnt cannot remove without 
Caufe (hewn, for fincc it is in De- 
lay of the Plaintiff^ a juft Caufe 
ought to appear upon Record for 
fuchRemovah 

f*§'b^'oA* There arc feveral Caufes of re* 
s inii. J39/ ffiotal at Common Law; as if 
either Party were related to the 
Lord^ .or Sheriff, ^c. but Ae 
Btaf. of ff^ejt^ l« if. a. hath added 
one Caufe^ and that is^ if the De-* 
feudal diftrains for Cuftom and 
Services, and the Plaintiff pretend 
to be out of his Fee ; for by thi^ 
means the Plaintiff recovered hig 
Beads, and drove the Lord to his 
Cuftom and Services, whereby the 
Lords were often difpodeffed of their 
Diftrefles ) apd tiierefore this Statute 
provided that fuch Defendant fhould 
upon fuch Pretence of the Plaintiff, 
remove the Plea into the fuperior 

Courts^ 
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Courts, and try the Teoore in thU 
A6lion« 

And the * Caufe of Removal if 
jnferted in the Writ, after the 7efit 
thereof^ in this Manner ; 

%/a C. Oericus D. ViceeomttU 
^adt&i qui frequenter in abfentia 
Vicecomitis ilUui tenet placita ejuf- 
dem Conritatus^ e/i Cpnfanguineus 
pradiBo^ A; propter quod idem 
Vicecomes Javet ipfi A. in hquela 
pradiSa ut dicitur. Fiat executh 
iftius brevity Ji cauja fit vera & 
prady B. petite & aliter notf. 

Or thus r ^ia prad. B. cfpit 
averia prad. injeodofuoproConfue^ 
iudinibus & fervitiisjihi debitis^ ut : 

dicitur. fiat e^futio^ ^. ut 
fuprq. 

T X Or 

* The SheriiF cannot Return that tht Caa^ 
>i |iot true, tit R»Jfb, 7 H. t. }2« 
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Or thus : ^ta prad. D,. tkrb^ 
freed. A. ejje Nativum fuum^ & 
len ' occa/hne c^erit averia prad. 
tffe fua proprift^ propter quod A- 
quela illd in Gomitaiu deduct, xdir 
debtet^ ut dicitur. , Fiat executia, 
&c. utjupra. 

^€>tlz. A- But nocwitfaftanding die iard 
j^s'^'zVL.Caufes, the DefendEot may zrow 
%. AvowrxiL for Damage-feafant .; for the 
Caufc of Removal is no material 
Part of the Writ, nor is ittravcrfe-r 
able, and therefore the Defendant 
may juftify the taking and detention 
of the Diftrefs, in any other Man- 
<^er, 

t,N.B.7o.A. But if cither KaintifF or Defea- 
^tfnt removed the Suit out of the 
Lords Court, they ought to (hew 
Caufe, becaufe they fhould not buft 
ftifl Lord's Court df the Profits of 
fuch Jurifdidlion, without apparent 
Keafon. ' ' '* '. '^ 

* And 
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k,tA it feems that fuch Caufei 
pfed anciently to be ex^mtned> be«* 
fere fuch Writ? were granted, as 
iA Chancery they ufed to examine 
fl^e Oittfc of Aftion before the 
granting of .Original Writs; bat 
this in both Cafes is now negle^ed, 
and fuch Writs iflue of Courfe, 

And the Caufe of removal oiftF.N,B 70 A. 
of the Lord^s Q(mx (hall be fhewn^^*'^^* ^' 
iQ this Manner ^ 

^iafradiSus jibbas eji Dmi*- 
iius Curia de Cr ht quA loquela ilia 
feniet per rtt^mum brevis no/!n\ 
propter quod idem A in loqueh prad^ 
fn eadtm Curia juftitiam confequi 
non poteft^ ut dicitun Fiat txecu^ 
tio^ Sec. * 

Or thus : ^uia I. Ballivus K. 
Archiepifcopi Cantuan' Qiria fuat 
de N. coram quo hquela ilia pendet, 
per retonnuk brevis noftri in eddem 
• * ' curid^ 
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curia implacitatur per prixd, B. 
di quodan debits %o. Marearum^ 
coram praf. yufticiariU nofris per 
breve no/irumt propter queid idem 
BalHvits in odium ipfiut B. favet 
ipfi A. in toqueld fud prepd. Ut 
dicftur. Fiat enecutio t &c. 

And note, that the former Con** 
clufion is proper, when the Plea i« 
removed at the Suit of the Plaiotifiv 
but t|ie latter when it is removed a^ 
th« Suit of the Defendent, 

»» H. 6. JO. ^^ *^* Plaint be removed by the 

''Bank, the Plaintiff fhall be demand- 
ed under tjic PerU of a Nonfyit, 
and if he make Default, a Rcturq 
(^all be awarded, and nqProcefsj 
but if the Pkintiff appears, and the 
Defendant makes default, a Dif- 
tfing^s m\ iffue, and oil NklU 
bona returned, then a Capias and 
Procefs of Outlawry. So if the 
Plaint \>p rcqppved by Pquc or ^r-, 

(drdare 
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ardatt by the Plaintlff> there if he 
makes Default^ he (hall be Nonfuit } 
if the Defendant makes Defauh^ 
then (hall IfTuc a Font per vadm^ 
and (o Proccls of Outlawry. 

Wherever the Defendant hath 
Day in Court by the Writ, there the 
Plaintiff is demandable under Peril 
of a Nonfuit ; for he bringing ano- 
ther in> ought to attend himfelf; 
and if he has brought the Defendant 
Into the Court below/ if the De- 
fendant removes it above^ he there^- 
by gives himfelf and the Plaintiff 
a Day in the Court above ; for the 
Plaintiff, having put in. Pledges of 
Profecution, ought to follow the 
Writ, and wherever Day is given, 
there he may demand the Plaintiff^ 
under Peril of a Nonfuit ; but where 
Day is given to the Defendant by the 
Writ, there no Judgment can be 
againfl him, 'till he appears, for 
that would be to give Judgment 
parte in^uditdi and therefore tbo* 

he 
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he himfelC removes the Piaintr tjt. 
Remdare^ whereby h«! give$ himt 
felf a Day in th« fapeiior Cour^, 
if he does not appear at the Pay, 
they muft carry on the Procefs, t«i 
make him appear, tho' he has ap-, 
peared in the Court$ t>elow, fincc 
fuch Appearan«.e doe? not give Av^ 
thority to the Court above to pro- 
ceed, Vinlefs he has firft appeared 
there t , but there is Judgment ©f 
• ^Tonfuit againft the Plaifitiff if ^ 
does not appear, for hiJ> Non-ap* 
pcarance is not profccuting his.Plaint| 
which is a Nonfuit. 

j|i.6.2. Ptf«* (at the Suit of the Defen* 
bAe Notes! dant) loquelam qua (Ji in CmitQtU 
tuo inter A. ti B. de Averiis iffm 
h.captis^ &c. and fays, fr^JatQ% 
where it fliould be prajato A« 
Rolph came for A. tl^e Plaintiff, an4 
prayed Damages, for that otherwife 
the Plaintiff had no Remedy } fof 
the Tone is abated, fo the Court is 
without Warrant : Ytt it ihall not 

b; 
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be remanded, for the County Court ». 

J t_ /-» > 12 H. 4. 14. 

and the Courts above, are thesH.e. 2. 
Courts of the King; and a new'* ^"*- '^^• 
Pent doth not lie, becaufe the 
Plaint is here. Baker ^ Martin and 
Frefion contra^ a Pone or Recordare 
is but to remove the Plaint, fo that 
when the PJaint is removed, the 
Pme or Recordare fhall never abate, 
for that the Court is pofllffed of the 
Plaint; but yet the Plaintiff hath 
not a Day in Court, becaufe fuch 
Writ not being good, cannot give 
the Pkintiff or Defendant a Day , 
therefore the Court may take a fpe- 
cial Writ to the' Sheriff, to warn 
the Plaintiff to purfue the Plaint, 
and fo it was done in this Cafe, 

The Plaint is well removed, altho'p.N b 69.M. 
the Pone bear date before the Plaintinth«Note».' 
entered, r /?. 3. 4. So if the 
Plaint be removed by Certiorari, 
where it ought to be Pone or Re. 
cordare. See 7 £. 4. 23. So if 
one Plaint be removed where ano- 
ther ought to have been, ibid, or 
U where 
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It appeared! . that the PlaintiflT 
may renjove the Plaint by Recor^ 
^r/\ without any -f- Caufe pit in the 
Wri( } hut the Defendant canape 
remove the Plaint, without lheiP«r 
ingCiiufc.in the Writ, as is before 
faid upbn: the P\ne^ Arnl the 
tCaufesfor the Peftend^nt ought ^ 
be jfuch't . '^ -• •>» 



\ U the Plea be removed out of the Court of 
the Lord,, (in ancient Demefne, «/ videtur) the 
Caufe is travcf iable. nntrmy if out of thc/C«urt 
pftA^Sing. \zH,^.\-j., 31 ^d. 3, jRrVavk 
Cavje de trfmowr Plea 10. And i£ the- Caiife be 
jpfpfficienc, or none at, all, yet the Parol ihall j)xk 
be remanded ; otherwife, if ijv ancient £)eH)dbp$ 
lor u|30fi 9. Ruordari ouf of . ancient Denu^^net tfap 
Plea is wjjpHy upon the Caufe^ and therefore d^e 
Plaiiitif ixfay be Nonfui4[ in fuch Kitufdar^i ; bu( 
if it be Out of any othiei' Court, t^ Pl)^ is «pof^ 
chemrer NUner, and therefore the PlaintiiF cannot 
be Nonfuit ^ipon the Recordari^^ bat it mpft )t)p iq 
)the Aflion ; chereafop is ^b«cau^ ancient Demefac 
is a prjlviledge going . wi^h the Spilt {(uch Manori 
beia^ anciently con)f>oi9A pf .t]»e KingV.U^ 
band^en>) and the Plens cannot .thexu:e i^e rer 
inoyed >yitJ;>0Mt Caufe, b|p$:^u{e it would id.^er th« 
Condition, of the ^goil, i^ be impleaded in ^ 

i^ng'^ ^m^^, )y i^M( fo.4 ^ C;u>& J»)4$k P4|i 
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i^a pr^ed. B. plaeitaHdo in Cm. 
praii afferit ji averia prsd. cepiffe 
inftperaH Jhh /«», ut in 4amno fu9 
iSide/n, in quo quiekm /oh pr^d. A. 
ciamaf eommuniam paftur^, utdict- 
titrS' qtue qtiiiiem kqueJa, eb quod 
fangit Uberitm-, tenementum (ut 
fr^iStum -efi) in eodem • Omu 
Jkundum Ug^ (S Canfuetudirmm 
Ifegiiff Hofiri ^e -irevs no/h^o pteci' 
ifari ikn debtf. . Fiat ixecutio ifltus 
irevh {fijCal^fitioera) ^ pnei» 
B, hotpefM^lfiHift non» ■ 

' : ■ Arid!, if a ■■ RepUtih be fiied. [by 
fUistfi m ltei;QHirt of u\jr nthcr 
2u(ufd,- than in: t^c Cofinty.Cgiut 
feefftf e > th« j5h«iriff< then ibttSfcet'-* 
^ari whiicli k, fii^d .by the Kaindff 
or Vicfeniant, •■ &aU ; be diredkd tin* 
t6 m$hcxW» Bndi the Writ ibaU 
be tteis^ : : ,. *,• ' • , 

McXf Vic. Line. Salutem. preeci' 
pimus fibi quod ajjumptis tecum 
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quatuordifcreth & legalibus Milt-' 
tikii 4K Gb/w. tuoiMpr^prid ffirfond 
tud a^c&ddi ad Curiafn W. de Q. & 
in illd pknd Curi^^ recordari Jacias 
fofuelafft qfia €^ in ^eddem Xofrid 
fifcirMt^ mftr(k^ '^t^ii et : rec^rdufn 
idud k<^beai ftd( figillg^ tuo^ ^ /r 
^76*i .quatuor - -Jeg^iif^ \ , kotfi/Hupf 
q^uldem QUria q^i rec^rdo Uli({iHUr-r 
Jmtint^ fis? partialis, Jf^c. (utjuproj^ 
quia pr€td.K rtS/2 .^tthm. Hr^J^ 

Wn A C. . Curia, fu^ pr^d. W&t 
Judex in fudQafi^j^C^jfd^^^ . : 

Mlfi;tHfe PKa.bc tIifc<Jifatinuccr_m the 
Cdtmty^ yet thte Walntiff or Defen- 
dam'^^iriey rcrnoVe- thfe Plaintc -kito 
riie-Coftimoh Pfeas^cSr King's Bench 
l>y Ricordari^ -arid it (hall be good, 
ftfid the- PlaintifT^all declare upon 
^fame^ and the Court (hall hold 
Plea upon the fame Plaint 4 for if 
the Plaint be :|; continued in the 
• - . . \ • ' ' . County 

' % Tf* the Defendant' be without addition in the 
Flaiatr Jl^/ihall not have addition in the Recordari 
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County Court, and iflue joined utxm 
it, yet nothing (hall be removed but 
Only the Plaint^ and in the Com- 
mon Pleas^ the Plaintiff niay declare 
de novo. 

For the Pone and Recordari^ 
give the Defendant a Day in th<5 
Court above, and when at Com- 
mon Law the Plaintiff and Defcn* 
dant appeared at the Day, the 
PlaintifF counted and declared^ and 
the Defendant avowed ore tenus^ 
that the Court might know the 

Caufe 



altho* die Procefs of Outlawry lie thereon, t H. 
5. 6. (30 iV. 6. 30. accordingly) adjadged. For 
the Plea is not held On a Writ, (but a Plaint only) 
and fo not within the intent of the Slat, of i H. 
5.^. 5. which fpeaki only of Writs Original, 

Note^ a Capiat lies on a ]>efault made by th« 
Defendant, on a Pone brought by the PlaintifF la 
a Replevin by Plaint^ but not upon a default, 
xv^nzjuftieies, 3 H. 6. 54. fet i^H. 6. ai. 
Yet if a fVithemtim be awarded in a County, 
(after a Pone) the Plaintiif ihall gage Delireraac* 
of the Withernam here ; for the Re cor dart made 
the Court judge of the whole Matter. 21 F. 6- 
40. S£e 39 /f. 6. Recordari 5. 20 Ed, 3. Rt' 
€ordari 10. 20. 
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Caafc o£ Complaint^ and beifig in 
a new Courts it was all to be re-^ 
hcarfed ia order, that they might 
tindecftand it ; and this the rather^ 
becaufe being a fuperior Court, they, 
were not bound by any Dccifion 
made on the Proceedings below^ 
and this could be no inconvenience 
in Replevin at Common Law^ 
where the Plaintiff may bring his 
Replevin totm quoties j and where 
the Defendant removed it> and gave 
another Day, it was upon Caufe 
fliewn of inability or partiality, in 
the Courts below. 

But not only in hme or ^eor^ 
iaru is the Court to take no No- 
tice of any Pleadings or Proceedings 
but what are rchearfed or recorded 
before them, but even in a Habeas 
Corpus which is a Writ of Liberty^ 
there the Plaintiff muft likewifc 
follow the Body of the Prifoner , and 
there declare againft him de novo ; 
for the Court cannot take Notice of 

the 
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your Pleadings rehcarfed before in- 

Cowt is oot of ;/^Qr<l, or l>y, Wfjt 
tl\^ ;iiavt p^t^y«iguad<i1wjtt^\lMsk\ 

-vBiu: ofifasse'thi^\lu^ tbe Pt^3»*«^ 
ibol BeSBX^iaAy.:%h&, :>PiainUff' • nsyK 

makes the Plaint of Record) ^^'foft 
the Statute of Marlbr. which 

Q^prtfjbf] liH^o^gtriwhfch €*¥«> t^ 
King's Courts AutjwJjElty [fo, itpfStS^ 
fuch plaint as was in the County. 

X Chapter 
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' The Words arc, Etpraterea^ qui* 

Jam eorum per Minifiros Domini 

Regis Jufiiciari non permittant nee 

fujlineant quod per ipfos liber entur di^ 

Jtri&iones quas Autboritate proprid 

fecerint ad Volurttatem fuam^ Provi^ 

fimefiConcordatum etConceffum quod 

lam Major es quam Mtnoret Jufii^ 

ciam babeant & reeipiant in cur a Do^ 

mni R^gis^ & nuUus de ceeturo nltio* 

nesaut dijiri^ionesfaciai per voluH^ 

t^atetftifiiom abjq. Con^deratione Curia 

Bomini^fi forte Damnum veUn/uria 

Jibi^t'wtde at^friddi habere i)oluetii 

de^BiUquo Vidniojut^^five majj^ejii)4 



By this Statute, il appears tW tW 
Haint tho* given for Expeditiqh be- 
fore the Sheriff might at any Time 
be ' removed Snd recorded in the' 
Coort of thci fcirig. ; ' 



be 
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In a Recordare to remove a Re- 
cord out of antient Demefne the 
Writ fliall (ay Loquelam & ProceJJum 
and not Recordum quod v. 36 A. 6. 
by all the Juftices, yet the form of 
the Regifter in the Recordari as be- 
fore is faid^ is et Recordum illud 
Habeas. 



In the Sheriff or Lord's Court) 
and in antient Demefne in all Re- 
plevins the Plaint is called Loquela^ 
becaufe it's not a Record, as it is in 
their Court, but in the Accedes ad 
curiam^ the Tranfmiffion of the Plaint 
by the King^s Writ under the Seals 
of four of the Suitors in the Pre- 
fcnce of the Sheriff and four 
Knights, is called a Record^ becaufe 
it's fent to be a Record in the Courts 
above, 

X * Wher*^ 
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9 H. 6. 58. Where by Recordare the Record 

vide Nat. wa« removed by the Sheriff out of 

the Court of Chancery at Canter^ 

bury^ it was faid, that . the 

Court of Canterbury might have re- 

Fufcd to obey the Writ ; for being 

a Court of Recotd by CommllJion, 

the Plea ought not to be removed 

by Recordare but by Habeas Corpus 

cum Caufa or Certiorari ; and it was 

held that in as much as the Plea was 

com6 hither w4thout Wacfant| all 

wai voidi aAd thi^t therefore the 

Coart GoU}d not remand it ; for the 

ReCprd remainied at Canterbury \ 

and if no Proceeding there accord^ 

ing to the Suit of that Court, it was 

diicontinued. Yet vidv Reg. 6. 7* 

a, a Recordari on a foreign Voucher 

Wt of Cbejier. 

Thfe Reafon is bcCaufe the Recor-^ 
dare is to return a Loguela, and 
when the Proceedings arc in a Court 
of Record, it's not a Loguela, but a 

Record 
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Record in it's ov^n Nature in the 
Court below. ^ 

Again^ the Ricordare Aippofes 
a Partiality in the Court below, 
which cltinotbe fuppofed in a Court 
of Record) atSting uqder the King's 
Commifllofi ; nor have the fuperior 
Courts any inherent Right to judge 
i^£ ^hat any other inferior Court qf 
the King is poflefled of^ ^till it cpmel 
before them by Habeas Corpus cwn 
Caufa^ or by Certiorari. The Ha^ 
teas Cqfptis is the Writ of Liberty^ 
The Law hath that tendernefs for 
the Liberty of a Man, that when 
^ny Perfon is imprifoned^ he may 
purchafe a Writ to any fuperior 
Court; and if any of thefe* Courts 
fee Caufe on the Return to difcharge 
him, he |hall be freed } from hence 
it i$ that the Body mufl be fent, and 
the Caufe of Imprifopment muft be 
(ent with it, "^ 
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A Certiorari alfa is to return the 
Proceedings on anotlier Ground: 
All inferior Courts are of definite 
and bounded Authority, and can<^ 
not award Execution out of the Dif- 
trift ; therefore leaft Juftice ihould 
fail, Procefs o£ Certiorari goes to 
remove the Record into the upper 
Courts ; and both thefe Ways have 
been ufed to give JurifdiAion to the 
upper Courts, 

The Certiorari coming to re-* 
move a Record on Suppofition, that 
inferior Jurifdiftions may exceed 
their Bounds, they muft fend the 
Record in the Condition it was 
when the Certiorari came to them ; 
but it ftops their Proceedings from 
the Time they receive it. 

If a ' Record he removed out of 
a Court of Record by a Recordari^ 
it Cometh in without Warrant, and 

th« 
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the Court (hall not hold Plea there-* 
of. 

But if a Record cometh in Court 
without a Warrant, the Party may 
fuc a Writdh-cdled unto the Jufticcs, 
that they may proceed, upon that Re- 
cord quod coram voUs refidet. 

., The Meaning, of the Diftvi<Slion 
is this, that when a Recordan is 
fent down to a Court of Reccgrdi to- 
remove a Rieplcvin there depending, 
tbcy may proceed and not obey the 
Writ i becaufe . tbat Replevin is of 
Record in the King's CouK^-and con- 
^quently tn Curia Regis according to 
the Statute, and therefore' the Writ 
to make it a Record iia^umagerf ; 
but; if they- do obey the Writvand- 
fend the Record^. :they cannot after- 
wards proceed. upon It^^ bdcai^fe they 
have fent it away from thenv, and , 
the Court above cannqt proccied up- 
on Records of another, as: they do 
in Replevin, on the PJaint ieht be-i* 

fore 
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fore them by Recoriarii and tncfc*' 
fore there muft be a Writ togiVc 
them Authority tq proceed on the 
Record '^tiod corath vobis Refidet^\ 

But they have in inherent' Authd-? 
rity to fe^ that . other Junfdidtioris 
do not -exceed their Limits ;- krid 
therefore when they fend a Certiora- 
ri to rbrhJ)ve faih- Record, thcy^ 
ought to prefeeed above on the PKint' 
entered in^ 'the County; ' ^ct the Rii^^ 
cord • is .well femdvfed,5 wcaufe thkt' 
both Courts = are the Courts df 'llie^ 
the %\tig: '' But if the Record bi^r6- 
move«lniDut of the '^etirt -of any^ 
6ther''L6rd by fu«h Wi^it,: vrhlScit 
bcareth'-Dftte ^ beford ^the Plaint, '^ib 
U not g©od* ^the Reafd* is; becauft? 
the ShftPiff^s Courtty ' beii)g hdld%^' 
farmed ff^mth^ ifein^, -^ ifaimedlate^ 
Deputy j/^e King^qflay^^temqvfc tfic"^ 
Rcplcrvia but^^f the fibfiriff s Ceur e 
into his >oowft xvidi&tift^'any daufc" 
(bewn ; aotd therefore k's not mate-' 
rial^whfitbcr thckec&fdari be. tcfted- 
^ before 
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fcefore the Plaint or i|oti bptwlicrd 

the . kecorxj js removed out' . or th^ 

Lords Court, where ti^crc; i\^ Ju- 

nfdi£lioa by grant or .iPrefcrip- 

tion,' there muft bci Caufe'flj^e^'n for 

fuch Rcnioval'i and fiich bailfe will 

be abiurd if the Accedas ^llit'Curiam 

bears . Date ^^bcfbi:e the Plaint,^ fot 

that Canftot be a Caufc io ouftthe 

Lord of JurifdiAion, which was 

not .in being at the Tipie otihe 

Writ ijTuing ; ' and .tlio* tjfic . Dcfenr f; : ^ ^jf „''; T 

dant cannot remove the ?laTnt v^itlw ^ f. >i «^ • 

Qujt Cauie, yet this is riot t6 oulirnc. 

Sheriff of. JunTdidlony but thj.t tb^ 

Plaintiff. may hbt'^be delayed without 

epod; CaUfe fhewn. 

^y^lV P/' Replevin /V>//; 'aifiier^ 
i» For wbom.>aiad In what dales it 

_ .^ IieS.^ ., T- -,. • - .,:•>, V r 

?i^: The Oe'cjar^tipa in Rcpicvlri.' . 
.2.;, The fev<ral ]?leas in this, A<^ion, 
•■', ' and herein of. the avowry. 
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4. Of the Judgment in this Adfeioii, 
whether for the Plaintiff or 
Defendant, and herein of the 
^N^tkde Retornd Bahehdii^ and 

, of tiie Writ ot fccond Delive- 



rance* 4. 

« 4 \ .1.. w i,; , ./ .-v ^ ";. • . 



y. Pgr Hfiom and tnyohdt Cafes it 
hes, 

Bfd.Rcp, 29. Tlje Replevin lies as well fpjf 

Lol^Repi^^s *^^^ I liaWdnly a qiiali- 

Do&pia.j 14. lyed Property, as for thofein which 
1 have the "abfolutePfpperty, as if 
Goods^be'laid in n^y llafidsinOrde* 
tb^fcre" delivered over , to y* -S; and 
y. N. takes them ' firom nae/ 1 may 
have ,a Replevin againft J. N, to 
Tiring, bick thefc;' Goods inl:o' hiy 
own 'P^offeffidri, beckule I have a 
tight to the PofTeflion of thefe againft 
every feddy biit* y. 51' ahid ttfeirefarfe 
as y^ iy. is a Trefpaffer for Violat- 
ing' that PdflTeffioni' (o'l may tjuairfy 
that'toft ' he hath done by bfinging 
the I^epieVin whicfi (Complains of 
' "" the 
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the uDJuft takiBg, and that y« iVl 
detains tbem cwtra Fadm ^Pk^ot^ 

So it is if Cattle be farmed to m^ 
to manure my Land^ if tbey be taken 
out of my Coftody, I may bring 
Replevin ibr than, becaufe during: 
the Term I have the Ufe of tbem» 
and therefore the Caption and De« 
tention of them by any Perfbn is 
nokvirful ■ which is tlie Injury com« 
]^ined of in the Replevin 5 or I 
may have in this Cafe a ipeciai Re« 
plevin, fetting forth my fpecial ^to^ 
pcrty. 

If A takes tny Goods by thej R0.ab.43u 
Command of : B^ I may talce the 
Replevin againf^ both, liecauie in 
Trefpafs, both are Principab, and 
equally guilty of the unjuft Caption 
and nnjuil Detention, 

If the Lord diftraihs the Bbafts (^. » k 

, ; Kojib. 4J0. 

tl« Tenant,' anathc MdhepiitsbisyH. 4. iS 
0wn Bcafts in the Poond, in lieu J™' ^^bo*' 
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ef the TeftafttSy the Mefac may 
afien^rarck have ^ Replevin for hi3 
own Beafts^ and the Lord can-t 
plead that the Bcafts of die Tenant, 
and flot of the Mefne who is the 
PlantifF in Replevin^ were taken,- 
becaufe the Tenant having paid his 
R^nt to the Mefne, the Mefne \% 
thereby obliged to defend the Tcf- 
nant from the Lords Diftrefe, but 
this cannot be done unlefs the Mefne 
becomes, Party to the Suit^ and be 
fiibftitnted in the Peace of the Tcr 
nanjt. 



By this Means the Mefne may 
fliew die Services performed to the 
the Lord for which the Diftrefe was 
taket)^ ; and ponfeqilently that the 
Tenapt ooglit not to: be di(lurbed j 
aind/|^«fjice it is, that the Writ of 
Mefne is allowed ta.the Tenant^ to. 
luring in the Mefne if he does not 
cpmfe:in Ai himfclf; becaufe the 
Tcfiant , b^ng ^ . Stranger to the 
Tfa{itifSlij?qg b^tvyclW the I^rd find 
'- Jcpant 
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Tenant, he cannot defend againft the 

Lord but by tfie Mcfne, and there* 

fore where the Mefne is to take the 

Defence, itfs but fit he fhould be 

allowed to pledge his own Cattle, 

and difcharge his Tenants, and the 

Lord hath no Prejudice,becaufc there 

is ftill a good Pledge to anfwcr his 

Scrwes if there be any due • fo and 

for the fanie Rcafon it is, if my 

Leflbr dlftrains my Tenant, I may 

jiut my Beafts in the Pound, in lieu 

of my Tenants, and then replevy 

them a^ if they had been originally 

jtfken. 

Several Pcrfoos cannot join in one 3. h. 4. 16 
Replevin for feveral Chattels, where g*^^p*jP '^^' 
the Property of them is feveral, bc-Co.Lit. 145 
caufe where fcjveral Diftrcflcs are 
taken by the fame Perfon of diffe- 
rent Men ; each hath a feveral and 
particular Injury done him, if the 
IDiftreffefs be unlawful, and therefore 
fhey can't jointly complain of an 
ppjuft Caption,, and Detention, 

where 
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where the Property U fevcralj for 
what Hcafon have I to complain orta 
fcerk Jlcdrefs in my own Name, for 
an Injury fuppofed to be done to 
another I 

i^%t^% ^ ^^^^ ^^'^^ ^^^ f''''^ Natural 
OoaPUcsH be reclaimed by xosc^ and are diftrain^ 

cd or taken out^ of ray Cuftodyj^ I 

may have a Rf^pkviq for them; be-? 

caufe ;I have, f Property in them 

whiiethey continue with mei but this 

Property only remains while they arc 

in. my Fo0enion or retain the jinitmnh 

rewrtmdi j and therefore if . thiy 

leave me of themfelves, and another 

takes themwhile they arc out of my 

Pofleffion, and they have not tho 

,/immum revertendi^ I cannot have 

a Replevin for; them, beCaofe in 

(uch a Cafe 1 have no Property in 

them* 



tcv.Ent \^z jf a, fupenor Jarifdidion award 
j^aft.Ent.275.an Lx^cution, It, fc?ms that no Re^ 
6. Bro.Rcpi. j^y^^ Yic% for,|be Goods taken by 

• the 
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ttie Sheriff by ^rhie of the Ex«Hi- 
fidni atid if any Perfoh fhouk! pTe^ 
tend to take oat isr Replcvinj an^ 
eJceeute it^ flife 'Court of* ^ftidi 
Would tommit them^for a Gohtttii^t 
bf their JuriHidtioni becaufe* h^ 
cvcjfy Execution the Coods - are m 
the Cuftody of the Law> ktid'tlte 
Law Ought to guard thim, and ft 
Would be troubling the Eidclftiotl 
awarded, if the Party oh WHoiA 'thfe 
"Money was- ioJJy8 levyed; IhouM 
fetch back the 66odis-by^-ReJ:<lcVin) 
and therefore they tonftrue fuch En* 
di^a'^fji to be^'i^ fe(yflht?e«ij)t't>f ifacilf : li r 
|urayi€iion^ thditifpanthat'A<i:dMnt ;..; 

cottAit tkeOfiefld^ri «ut iTfemjr ^ n 
ififcrlof^ jurifdfi5fci&fr^i»cs kh^io^ 
cattofij a Rej^Jtvte '^ill We^ flir'Hfte 
•Gbitydsciaken ^'^hat feig'eeutWn j sbe^ 
^ caufe; tiie ' inferior ' Jiirifdi»icih bei^ 
-rtftrained Withih 'pat^fcalar Lirrirt^, 
the Officer whbl'toofe ike Go6(lsj 
Is tSBHged to |ffitw^that he to«klhfe 
'dobdscWithiff^hofe^trrnitSj and fhdt 
Xhb iiiferlor GrtJtt Auhich ifej Hit 
'"' \ Eltecu* 
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Execution did not exceed their :Au^ 
tbority in iflTuing it; bcfides an infe- 
rior Court of Record cannot comnait 
for Contempt out of the Court: 
And hence it is, that the Offiacr of 
of an inferior Court, is. to fhew by 
what Authority he took the Gxjods, 
3 Lev. 204 T^us,..ina Replevin the Defendant'^ 
Ayicfbury j y^^^ p^^ to' juftify by a Condeoinan 

tioa before a Juftice of Peace. fo;: 
not entering . of.,ftrong Waters,, and 
a; W^rrrant on that ^4br levyipg X'Oi 
Fine on the Plaintiff-; . . ,, i^ -\ 

3 H. 7. 1 . A i. Replevin dokh:^ftqt lye agaiqfl: 

frvidc^ibid;— PQr;:Vyl|M8 the\Kii&g. ^s 

51 contr. p^lftyi nor whpr« the raking jk; iji 

rjg!^ vPf theKiftgi :^n:f} .if fujch-R^ 

. pdpvjn fliould be gr*9(tf d'j the^hffr# 

plight to fprbeir^tq.exec^teil,; wJboep 

he is inforn>ecjj the,. King U gaftx; 

becaufe all ijhe^JfCfpgs. Debts. . arp of 

Record, he taking nothing butjMat- 

ter of Recordj^:.^ therefbif^ the 

Cattle are feize*! $)r;the Kings Debts 

by tjie Levari faciafy which is a Wr/t 

of 
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of Execution, and confcquently no 
Replevin lies agiinft the King, any 
more than it docsfor the Goods tak- 
en in Execution at the Suit of com 
mon Perfons. 

Executors (hail have Replevin forBroRcpl.p.j6 
the Goods of the Teftator taken inArundeU. ^ 
his Life, becaufc the general Proper- Jrevyi.^^ 
ty is in the Executors, and the Pof-560. 561, 
feffion ou^ht 'to follow that, and 
therefore the Executor may recovec ^ 
the PofTcfTion by this AVrit of Re- 
plevin. 

If the Goods of a Feme Sole, F. N.B.69.K. 
be taken and (he marries, the Huf- 
band alone may fue the Replevin, 
becaufe the Property is transferred 
by the Marriage, and vefted abfo- 
lutely in the Hu(band, fo that he 
may releafe it, and confcquently ho 
may have an A<5):ion in his own 
Name to bring back the Property. 



^ 
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Bro. Rep. p. In Replevin for a Sow and Pigs, 
*' * the Defendant as to the Sow, avows 

Damage Feafant^ and for the Pigs^ 
I^leads non cepiti The Jury found 
for the Defendant as to the Sow, 
and for the Pigs they found that the 
Sow furrowed them after (he was 
diftrained, and in the Poflcffion of 
the Defendant, and the Plaintiff had 
Damages for the Pigs on this Plea 
of non cepit^ becaufe the Pigs were 
taken by the Defendant as well as the 
Sow, tho' they were not Damage 
Feafant', and therefore the Defen- 
dant fhould have fet forth the fpccial 
Matter as to the Pigs. 

No Replevin lies for Charters 
relating to the Inheritance, becaufe 
the Charters arc reckoned Part there- 
of, and as fuch defcend with it to 
to the Heir, and not being efteemed 
in Law Chattels, arc not by Law 
rcplcvifablc* 

A Re- 
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A Replevin doth not lie forGoods*J>?^9i 

t • r • Ti 1. . r Nightingalf 

taken m foreign Parts, tho after- v. Ad-4m». 
wards brought into the Realn), be«- 
caufe fuch a foreign Caption might 
have been juftifiable according to 
the Lgw and Cuftom of the Place 
where it was made, tho' it may be 
illegal by our Law; and therefore 
fuch Caption ought not to be tjricd 
with us^ 

If Beafts be taken in one Country p ^ ^^ x 
and carryed into another, the Plains Doa.piac/ 
ti£F may have his Replevin in either ^'^* 
County, beeaufe it's a Caption in eve* 
ry County where they are tajcen by 
the Defendant^ 

This Writ of Replevin is alway« 
executed by the Sheriff, even inteej.pi 
his own Cafe, where he diftrains the 
Goods of another, beeaufe this 
Writ is a Jujlicies to th? Sheriff, on 
which he is to hold Plea in hi* 
County Qourtj and therefore no 
' 5? * other 
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other can intermeddle in the Exe- 
cution theircof but the Sheriff who 
is to prefide over the Suitors as Judge 
therein, 

IJ. Of the Declaration in Replevin* 

•Hob. 1 6. And this is little more than a 

Moor 678. Tranfcript or Recital of the Writ 

2 Mod. 199. * 

Doa.Pl. 3ijit felf, bat in the Declaration you 
S!'^;^*- muft not only alledge that the Dc- 
Cro.Eiiz.896fcndant took the Bea(ls* at fuch a 
' Placcj but alfo you muft alledge 
the Locus in quo, as m quodam Loc^ 
ibi4m Focatq, &c. for it'§ not c- 
nough tQ alledge fqch a Place from 
whence the Fenuf niay comCj, but 
the Place muft be fo particularly fpcr 
cifyed as to give the Avowant an 
Opportunity to fhew that he had 
^ right to take the Goods in that 
particular Place, beomfe the Right 
of the Caption .may turn on the 
Place, and iq this Adion the Free- 
hold may come in Difpute • and 
therefore it^s neccflary to fpccify the 

" Place 
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Place particularly wherein the Beafls ' 
were taken, which is Equivalent to 
the new Aifigmcnt in Trcfpafs ; and 
if the Locus in quo be iiot particu* 
}arly fpccifyed in the Count, the 
Defendant may demur fpedally, and 
(hew it for the Caufe, for the Defen- 
dant may jaftify the taking in that 
particular Place for Caufes he could 
not have any where clfc ; bat if the 
Defendant fhould plead nm cepit^ 
the Count would be good, becaufe 
then the Place cannot be material 
when the Defendant denies the tak- 
ings 

The Writ of Replevin is quod ce^ ^^^^ „^^ 
tit averia et iniufte detinet contra^^^retv.Dake 
Vadios & Plegm, to which Writ co.Ent 610. 
the Sheriff, return RepJegiari feriy^^^- 
there you go on in the Replevin 
only for Damages for the Caption, 
and then in the- Count you recite 
the Writ in the Detinuit, and 
Count in the Detinuit for Damages, 
^qd tho' the Writ be taken put in 

the 
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the Detinety yet when the Sheriff 
bath returned Replegiafi feci upon 
it, that Return is a Warrant to re- 
cite the Writ in the Detinuit, for ijf 
the Writ was recited in the Deti^ 
net and the Count was in xhc De-- 
tinuit^ it wouM be a Variance for 
which the Judgment may be arrefted, 
or the Defendant might have de- 
m.urred: But where the Sheriff 
does not replevy the Beafts, there 
you muft recite the Writ in the De- 
tinet^ and Count in the Detinet alfo, 
becaufe the Bea(ls are not delivered, 
and there you recover as well the Va- 
lue of the Beafts in Damages, as Da- 
mages for the Detention, and this is 
a Qiorter Way than to (be a Wither^ 
nam and Cap. fpr a B^pturn of the 
Beafts. 

IIL Of the feveral Pleas to this 
AiSlion, and tbefe are Qf fmr 
Sourts. 

u Pleas in Abatement. i 

%. The 
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2, The general Iffue, non cepit. 

3* The Juftificadon, and this of 
two Sorts, cither difaffirming Pro- 
perty in the PlantifF or admitting 
it. 

4. The Arowry. 

I. jp/MJ in Abatement. 

There is a Difference between 
Picas in Abatement of the Writ in 
Replevin and in other Adtions ; for 
in other Adions, the Pleas in Abate- 
ment go merely to the Form of the 
Writ, becaufe other Actions arc 
for Debt or Damages, in which the 
Plaintiff hath no Poffeffion of the 
Thing it fclf till Jadgmerit and Exe- 
cution, and therefore the Pleas in 
Abatement are to the Form of that 
Writ only, and all Pleas to the Right 
are in Barr of it. 

Bat in Replevin, the Deliverance 
of the Goods is immediate, fo the 
Plaintiff hath the Poffeffion before 

the 
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the Defendant can Plead there- 
unto ; and therefore, according to 
the Genius of this Action, Pleas 
that are in Abatement muft give the 
Defendant a Title to the return of 
the Beafts ; for it's not enough mere- 
ly to quafh the Writ, as in other Caf- 
es where the Defendant is in Statu 
quo where the Writ is quafhed, but 
in this 'A£lion, that the Defendant 
may be in Statu quo^ he muft not 
only Oiew that the Writ ought to 
be quaflied, but that he ought to 
have a Return of the Beafts him- 
felf ; and here the Picas in Abatc- 
meat differ only from the Pleas in 
Bar in this, that in the Abatement, 
they do not avow or acknowledge 
the Caption and Detention, which is 
the Gift of the Adlion, but they muft 
go fo far as to entitle the Defendant 
to a Delivery, or elfe they don't take 
away the Force and EfFedl of the 
Writ of Replevin, which is always 
executed by the Delivery. 
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t'hcreforc in this Adion the Dc-^ ^^ ^,^ 
fendant may plead Property in him- « ^«it. 249 
felf in Abatement, for by fUch Pleacarth.^243. 
he doth not ^ deny, or confefs and^^^*y"»*»7# 
avoid the Caption, arid therefore it 
IS not a Bar, but only (hews that 
the Plaintiff hath not a Right td a 
Deliverance, and by (hev^ring that, 
the Goods ought to be returned to 
the Defendant on fuch Abatement^ 
as they were before the Writ was 
taken out. But quert^ for it fccm* 
by the latter Authorities, that it 
fliould be Pleaded in Bar. 

If the Defcndand pleads Property Mod. af. 81, 
in J. S. a Stranger, this may be in' Vent, t49» 
Abatement ; becaufe he (hews that 
there is no Property in the Plaintiff, 
and by Confequence that he had no 
Right to a Deliverance by this Writ, 
and therefore he ought to have Re- 
turn without making any Conu* 
fance, 

Aa If 
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Mod.Caf.103 If the Defendant pleads Property 
in the Plaintiff and J. S. there the 
Plea is in Abatement of the Reple- 
fin^ 4s it is in other Aftions, for tho* 
it admits a right of Deliverance iti 
the Plaintiff, yet it does not allow it 
by aWrit under the prefent Form^ but 
gives a better Writ to be brought by 
the PlaintifFand J^Skhut here theDe- 
fendant ought to make a Conufance^ 
becaufe this Plea not difafiirming 
the Property, it leaves a right in the 
Plaintiff to have his Beafts, without 
fuch Conufance be made. 

M.E<it. 5544 As a lyTan may plead in Abate- 
ment of the Writ, (o he may of 
the Count, and by abating the 
Count he doth in Confequence abate 
the Writ^ and there it's pleaded ad 
Narrationem & breve ^ for if a Man 
doth not purfue his Writ by a regu^ 
lar Count, his Writ in Confequence 
is abated ; and therefore if a Man 
declare of a Caption \vi black Acre ^ 
aiid the Defendant pleads in Abate^ 

ment 
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ment of the County that he took 
them in white Acre 4i^. ^^c that Cr.Elijs. 372, 
\x^x.oo\i\Ti black Acre, this ^i\\ ^f^'tll^li 
bate the Countundfer that Form.Bttt3i. 45. 
then he muft go over and make Co^Saikt^j/*^* 
nufance, bccaafc notdifafiirmingrfic^*^^- '39^ 
PlalntifF's Title to theBeaft^ be leaves 
die Plaintiff a Right to retais,; bqt 
this Conufahce Js not traveciable 
where it is pleaded in Abatement^ 
becaufethe Fttaindff jnuft :maimaih 
the Form of his .own CouDl:with«> 
t)ut falling on^ the Title of the De^ 
ffcndant, and if the Plaintiff (houki 
joyn BTue on, the Traverfe hi the 
Plea of Abatement, and traverfe thu 
Conufance alfo, it woidrf be double, 
which WQuki. ba bad^ upoh; fpecial 
Demurrer, and if 'die Pkiirfiff<tr?»- 
verfcd the Conifiihcc only^ it wbul4 
be a Difcontinoancc of the PM u? 
Abatement,; *^3Mr 

* But if ajuftifioalidn ix^X^^^^ 

Fenfunt had been pleadeB^^^trrfiar, 

^bepe the Gapiibri ^^rid iPfetgnflil^n 

A ^ 2 accord- 
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according to the Form of the Writ 
is acknowledged; and therefore 
there the Plaintiff may traverfe the 
Title of the Defendant, becaufe the 
Defendant having acknowledged the 
Caption and Detention according 
to the Form of the County he hath 
/ -put hiiiifclf on the Strength of his 
g^£^pj^ .jg own Tide. So in the Cafe of 
Timci if the PiaintifF in his Count 
lay the -Caption the x6th of March^ 
and theii Defendant pleads in Abater- 
mcnt, that he was; pofleflcd of the 
Locui /iz^z^(? by Ixaife deterniinable 
the 25th o£:M^i:i,-and that he 
took 5the Beafts the 24th of March 
Damage iBcafant oiifq. hoc that he 
took; i them the z6l:h; this is a 
g0o3IPica; in ) Abatement only, be- 
caufe it goes only' to 'the Form of 
thePkintiffs Count; for the Tinie 
here becomes neceffary: to be laid 
in this A<Sj:ion, becaufe the Defen- 
4aJ»fejQ&)(chave a right to take at one 
Tifaejfti^Ot 'at anjother j. but in this 
:f»iAi«l5^^pthierC{ife ia Abvcipen^ 
,:'^ ... where 
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where the Property is not difafErmcd 
to be in the Plaintiff, the Defendant 
muft make Conufanee of a juft 
Caufe of return ; for othcrwife he 
idoth nQt deftroy the Force jand EfFeft 
of the Writ, by which the Delivc- 
Tance was made, but leaves the 
Plaintiff a right to retain his own 
Property. * 

II. Of the General Iffue. 

The General Iffue in Replevin p^o.Rcpl.pl. 5 
is non cepit ; and here it's to be conr « Vent. 249. 
(idered that the Caption and Deten- 
tion is only in Iflue, and not the 
Property ; and in this Replevin dif- 
fers from Treipafs; for in Trcfpafs 
where the general Iflqc is non culp. 
the Defendant may on Evidence fticw 
a Property in himfelf> becaufe he 
cannot be guilty of Trcfpafs in tak- 
ing his own Goods ; but in Reple- 
vin, upon non cepitj the Property"" 
by the Plea is admitted to be in 
the Plaintiff, and therefore is not 

in 
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|n Qoeillon ^t all, but whetliUM? 
the Defendant topk the Good^ men-r 
iioned in ti>e Declaration ; and 
he caiiRot he adn>itted on the Ifluc 
to {hew where the Property was, 
])ecaure he hath put it in IfTue only 
before the Jury whether he took 
the Beaft^ or not, and not wJaofi; 
they were. • 



1 Syd. 81,82. In Replevin for a Mare and Colt, 
Arundal. ^^^ Defendant pleads non eft; Culpa- 
ffail Hits de -Co^tione fradiSid infra fex 
Annos ultimo^ elapfos^ and the Plea 
was over ruled j. bccaufe it gives no 
Aniwer to the unjuft Pctentiobj^ 
^ which the Replevin complains of as 
wdl as the Caption, for the Cap- 
tion may be juft, and the Detention 
unlawful, as where the Defendant 
Eloigns the Beafls or drives theoi 
to a Caftle, (o that the Sheriff can- 
not replevy them at all, this is aft 
unla wfcil Detention, however -juft 
the Caption might have been j and 
in the prefent Cafe it inighrbe that 

the 
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the Colt was foaled in the Pound, 
and then was nevcr^ taken by the 
Defendant, yet it may be unlawfully 
detained} and tho* he might not 
have taken it within fix Years, yet 
he might have detained it 'till the 
Day of the Purchafing the Writ, 
and that Detention is complained of 
by the Writ, and not bared by the 
Statute. 

III. Oftht Jujlification. 

And there is fome Difference beV.2 Jomji 15 
iween the Avowry, and the Jufti- 
fication ; for the Juftification confef- 
fes the Caption and avoids the in- 
jufticc of it : The Avowry makes 
Title to fuch Caption of the Pro- 
perty of another : The confeffing 
and avoiding the Caption may be 
quoad Damages only, the Avowry 
is always pro ReUmo Habendo. 



I. Of 
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Mod.Caf. 8i. I. Of Juftificatiohs that difaffirrri 

1 v^'t. 2^49 Property in the Plaintiff; as if the De- 
Bro. RepL sfendant^ acknowledges the Caption 

and pleads Property in himfelf; this 
is a good Bar, becaufe it confeflcs the 
Caption which is the Gift of the 
Aftion, bat avoids the Injuftice 
thereof, by {hewing that he had a 
Right to take them; and this not 
only will abate the Writ of the 
Plaintiff whereby the Deli\(erance 
was made, but alfo deftroy all right 
of Complaint for fuch Caption \^ 
Detention, and therefore goes in 
Bar of the Action, anH confequcnt- 
ly gives a Return without Conufancc 
pro Retorno Habendo. 

2 Lev. 92. ^^ ^^^ Defendant confcfles the 
I Vent. 249 Caption? and pleads Property in 

Mod. Caf.Si.c^/ c .u- • • p r .1 a A- 

J. S. this IS m Sar of the Atiion 
as well as in Abatement of the Writ, 
for this not only fhews that the Plain- 
^ tiff had no Right to a Deliverance up- 
on the Writ, but alfo that he has no 

Caufe 
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Caufc to complain of the Caption , 
and Detention againft his Pledges, 
which is in Bar of the Adion, as 
this is not only a Juftification to 
cover the -Defendant from Damages, 
but for the return of the Beaftsj 
becaofe he doth not admit Property 
in the Plaintiff, but difaifini'5 it, and 
therefore the Beafts ought to come 
back to the Defendant^ becaufe he 
ought to retain the Beads againft 
every <mc but J. S. 

X* As to Juflifications thatx^trm 
Property in the Plaintiff; and thefe 
cover the Defendant from Da- 
mages only, becaufe the PlaiiritifF is 
entitled to his Beafts, as having Pro- 
perty in thenii;' and the Defendant 
in fuch Pleas not . making Title to 
the Beafts as a Pledge to anfwer any 
Demand, he ought not to have; the 
»Beafts back, but may cover himfelf 
frx)ni the Damages only for the 
Caption. 

B b Thus 
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©oft.Pia.jid '^Thus if the Lord diftrains fot 

tRoi.Abr. Homage, and the Tenant dies, and 

i Daiiv. Abr. his Executors fue Replevin t Hefc 

^^** the Defendant may juftify and cover 

the Damages^ becaufc the Diftrefs 

was rightly taken at firft, tho* by the 

Death of his Tenatit he can no longer 

retain as a Pledge for his Homage, 

and therefore cannot be entitled to a 

Return* becaufe the jHomag^ was 

a Service to be performed by the 

Tenant in Perfon, and the Diftrefs 

being to compel him to it, cannot 

^ be detained longer than his Life, and 

therefore the Lord muft diftrain (he 

Heir de N&vo. 

IV* 0/ Avowries^ and the Pleas 
I thereunto, 

• Having thus confideted the Re^ 
J)Icvin and the Writ that iffuesupon 
proper Returns of the Sheriff, we 
come now to the Avowry* 

Th* 
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The Avowry is the taking up the 
Defence of fuch Diftrefs, tnd it 
acknowledges the Diftrefs taken, 
but avoids the Injuftice of the Cap- 
tion complained of, and fets fbrth 
a good Caufe for taking fuch Dif^ 
trefs, in Order to have it returned 
again to the Defendant; fo 
that 10 Replevin both Parties 
are Aftors, the Pl^siintiflf to hav(^ 
Pamages for the taking apd (letain- 
ing his Goods^ and the Avowant 
to havjc Return of thp plaintiff's 
Qeafts and Pamages, 

Avowry's are either for Rents, 
Servicjss, Hcrriots, ^c. or for Dar 
niage Feaf^nt, and here a|:e to b^ 
ponfidercd, 



L Y^hat is Subftance and wha| 
is Form. 



3 1? 3 W.- Th^ 
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II. The fevcral Picas to the A^ 
vowries and herein of the fi^f 
ycral Traverfe? aad Difclauner, 

fj What is Subftance^ and what 
Form in AvQwries. 

At Common Law the Lord wa^ 
pbliged to avow upon his real Te-r 
nant, which as the Antient Law 
ftood was cafily done, becaufe the 
Tenant paid Fines on every Aliena- 
tion, and the Alienee was prefented 
by the next Homage; but when 
thefe fmall Fine$ for Alienation 
>Yerc not gathered, nor the 
Courts regularly kept, the Lords 
were at a Jpfe to find their 
. real Tenants, and confeqently to 
jjH.s.Scffi.know whom to avow upon. To 
f^7inlrekna.^^^^^y this the 2i Hen. 8- Q. xg. 
S. 3 . was made $ by this the Lord 
may diftrain on the Lands holdcn of 
him, and avow as in Lands within 
his Fee or Seigniory , alledging in 

the 
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ttic faid Avowry the faid Lands to 
be holden of him without naming 
any certain Perfon or Tenant, 

Upon this Ai5b k b^th been held9.co. 22. a 
tbat tho' the Words are, that iFS^W^Ik 
the JLor4 diltraip on the Lands hoIdT 
jcn of hiin, yet if the Lord 
come to diftrain, and the Tenant 
drive the Beafts which w^re once, 
in View of the Lord off the Land, 
or out of the Seigniory, and the 
Lord purfues and diftrains them 
out of his Fee, yet he may avow 
upon this Adt ; bccaufe the Diftrcfs 
in Conftrudtion of Law is taken 
upon the Land by Rcafon of thic 
View and frefh Suit of the Lord. 

In avowry the Defendant faid that ^ 
J3.' was feifed of the Lands where, CroEliz. 146 
^c. and held them of A. by Fealty ^ucy 
and Rent, and for Rent arrear he Fiiher. 
made Conufance as Bailiff to A. in 
Land held of him, according to the 
Statute, and thi$ was held a good 

Avowry 
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Avowry upon the Statute, tho* it 
was objcacd, that having one? 
Iiamed the Tenant . in his Avowry, 
the whole Avowry fhould have been 
at common Law j becaufe the Sat-? 
tutc was made to eftablifli the Avow-^ 
ry without naming the Tenant at 
all> and therefore it ought much 
more to be good where he names 
him butonc?. 

i-Ani 159. If -^- holds of B. by Rent, as 

Broker, ^f j^jj Manor of C. and j4. con^- 
v. 

Smith, veys to the King, and the King 
grants it over to D. B. cannot for 
his Rent avow, as on Land held 
of him, becaufe by ^$ Grant to 
the King the Tenure is dcftroyed, 
' tho' the Rent remains, becaufe the 
King cannot hold of a Subject j and 
therefpre B, muft avow according 
tp the Nature and particular Girqurn-? 
fiances pf his Cafe. 



h 
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In Avowries on the Statute, the R^fitit. 556 
Lord alledgcs that the Lands or pi. '^ 
Locus in^uo are held of him by luch^^«"»» ^'^ 
Services, and avows as on Lands Co. Mm. 591 
within his Fee or Seigniory, with^ ^94.597.59*' 
out naming or avowing upon any 
ceruin Perfon or Tenant ; this dif- 
tinguifhes it from the Avowry at 
Common Law, wherein the Te- 
nant muft be named i but in both 
Avowries the Lord alledges feilin 
of the Services. 

In the Avowry at Common Law* 
the Lord fays J. S. his very Tenant 
is feifed in Fee of the Locus in quo ^ 
and that he holds of him by Ho- 
mage, Feahy and Rent, or fuch 
like, of which Service* the Lord 
was feifed by the Hands of the faid ^ 
y. 5* and becaufe the Rent, &c. 
was af rear, the Lord diftrains and 
avows the taking atid prays a Return * 
fo that by this Avowry to make the 
Djftrefs Lawful, the Lord muft 

' fhcW 
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ihew a Seifin of the Rent by the 
Hands of fome certain Tenant ; for 
the Lords poffeflbry Right is men- 
tioned in no other Manner than by 
fhewing that the Tenant that w^s 
in the a<Stual Poftcflion of the Land 
did aftuaily pay the Rent to the 
Lord, or to thofe under whom he 
derives j for if fo, the feifin of the 
Tenant of the Land, and of thofe 
claiming under him, continueH 
for the Time of fuch Payment of 
the Rent to the Time of the Diftrefs, 
is a feifin in Order to continue the 
Payment to the Lord, for out of 
the Yearly Profits he ought to have 
8 Co. 54 a made the Payment demanded j and 
^'^^'''^^^thzrcfoveit is not like the Cafe of 
any real/AQion, where they lay 
the Seifin within the Time of Li- 
mitation, . and that thpy were dif- , 
pofled^ for in fuch real Actions the 
Count fuppofes the Demandant is 
out of Pofleflion of the Tiding to be 
recovered ;. but in Jthe Avowry the 
Lord fuppofes his Seifin to continue 

'till 
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\ti\\ the very aftual taking of thi^ 
Diftrcfs, and therefore the Lord 
need not alledgc} his Seipr^ to bo 
within forty Years according to the 
Statute of Limitation J when the 
Lord fuppofes himfclf ftiU feifed 
even at the very Day of the Avowry, 
gnd that this Diftrefs is the very 
Collc6tion of the Rent of which he 
is in PoiTcffion,, and if he were not 
in. Poffeffion the Diftrefs would 
be unlawful 5 for if the Lord had 
a Right to the Servicefv y^t if he 
was ;iot : actually feifed of them, he 
rauft be put to bis Writ of Cuftbms 
and Servic(;s^/ before he canxontinuc 
the Seifin of the Services, in Order 
to recover them in this pofTelTory 
A6tion. 

When the I'e.nant comes in, if he 
do not difclairn, or plead Uors de fori - ^ 
Fee^ (of which hereafter) he muft 
admit that he is feifcd of the Eftatej 
but he may deny that he Holds that 
Eftate of the Lord by fuch Services, 
C c which 
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which is a Travcrfeof the Tenure^ 
or he may traverfetheSeifinof th<5 
Services by that particular Hand, 
by which the Lord in his Avowry 
alledges himfelf to be feifed; bdcaufe 
if that Seifin be deftroyed, which is 
the Seifin from whence the Lord 
continues his own Poffcffion to the 
Time of the new Caption, there 
is an Interruption of the Seifin of 
the Lord,, and of his Tkle in this 
pdleflbry Adion; and therefcire 
if that Seifin be found againft the 
Lord, he<:annot recover in Reple- 
vin, becatife he is out of Poflcflkm^, 
but is driven to his Writ of Cus- 
toms and Services in Ordir to rccovef- 
the Seifin. ' 

Boa.Pk.317, If ^^^ Lord avows for Rent on 
318. Bro. a Gift in Tail, or Leafe for Life or 
* Years, there the Lord lays that he 
or the Perfon from whom he claims^ 
"was feifed in Fee of the Land it felf, 
and that he or fuch Perfon made 
fuchDemife or Gift, and by this Me- 
thod 
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thod the Lord continues his Right 
to feife the . Difttcfs. 

And here plainly the Lord con- 
tinues his Seifin to the very Time 
of tlie Diftrefs, becaufe his Tenant 
was feifcd of the very Land it felf, 
in Order to raife fuch Rent, and 
pay it to him by the original Stipu- 
lation, and therefore the Seifin of 
the Tenant was all along the Seifin of 
the Lord, and maintains his Poflef- 
fion in order to take Pledges for his 
Rent. 

But if fuch Gift m Tail or Leafe 
for Life or Years, were made be- 
fore, the Statute of Limitations, 
and there had been no Seifin con- 
tinued, there the Statute of Limita- 
tions may be pleaded in Bar, be- 
caufe the Words and Intention of 
that Statute are to bar fuch antient 
Rights, where the Lord had not 
^iftual Seifin within the forty Years. 
C c 2 If 
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fi. Co. 65 If a Mas makes ^ Grant of t 
P<^,n^.3,^R^ Charge, there the fcifm (/ 
jiSrowaf^Eftate is laid in fhe Tenant erf* the 
'''^^'' Land, and it^s tiie Deed that gives 

jhini Seifin of fuch Rent or the 
Power to get it; and there if the 
Teflint eannot deny the Deed, if 
! the Commencement of it be withia 

the Adl of Limitation, the Grantee's 
Power of diftraining, will there- 
fey appear, and his Right to conti--- 
flu,c the Pofleffion under that Deed. 

And if any other aiSuai Seifiii 
had been, required by the Law in 
. Cafes of Leafesj Gifts in Tail, or 
jRent Charges, the Lord would 
Jhave no compulfory Means to ac'^ 
/quire fuch Rent at firft without the 
'JTenant's voluntary Payment, which 
had been to eladc fuch Lcafes, Gifts 
gnd Deeds 5 'and therefore the Sta*- 
^pte .gf Limirations does not extend 
(0 fuch Leafe.s, Gifts^ or Deeds of 
geiit C^i)arge^ WHtc the Law be* 
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fore the Statute required no Seifin 
at all tieceflary to be alledged in the 
Avowry ; fince as is faid the Lord 
and Grantee continue the Pofleffion 
of fuch Rents without aSual Seifin, 
and the Statute hath not altered the 
Law in that Particular* 

If A. he poiTcft of a Term of 
Years, rendering Rent, and diftrains 
the Beafts of a Stranger for an Ar- 
rear of this Rent, |t's not fuffioicnt 
for A in his Avowry, to fay gene- 
rally quod Pojfejfionatus Juit of the 
Locus in quo ; becaufc A having 
taken the Beads of a Stranger, he 
muft ifliew by what Title he took 
them, and this cannot be done with- 
out alledging a Seifin in Fee in his 
Lcffbr, in Order to fliew a Right 
jn himfelf to diftrain^ 

If A. Leffec for Years lets for 
Years to B. by Deed indented, and 
diftrains B. for Rcnt^ 'tis fufficient 
for hin) io his Avowry to fay quod 
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Poffeffionatus fuity and leafed to 
s Lev. 146. £^ by Deed indented, for then B 
will be cftopped to controvert A^. 
Title to the Land during the Lcafe, 
tho*" B. had taken a Leafe of his 
own Land from A. but if the Leafe 
were by Parol, then it fecms he 
muft alledge the Seifin in Fee ; be- 
caufe taking the Property of another^ 
and there being no Efloppel in the 
Cafe, whereby the Plaintiff in Re- 
plevin cannot controvert the Right 
of A. to the Land, it feems that Am 
muft fhcw . a Right or elfe he cannot 
inaiotain the taking of anothers Pro* 
perty.* 



If 



^The Irilh Stat, ofq^ Geo, 2. c, 13. $£^4. r€cit^ 
ing that the Remedy for reco<vering Arrears of 
Rent J by taking a Difirefs upon the Lands chargea* 
hie theretvith^ is tedious and difficulty by Reafon of 
the A^QFwant being obliged in his Avonxiry to de - 
duc£ the Title to the Lands, from him <who ivai 
feifed iu Tee, and to produce Deeds that no Way 
belong to him, enaSs that. Where any Diftreu 
or Diftreffes (hall be taken by any Landlord or 
LefTor for any Arrears of Rent then due, or that 
fltall ^ereaftei become due, upon any Leafe for 

Livcg 
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If a Termor diftrains the BeaftsgLutw. 1492 
of another Damage Feafant, andB^^^GarHck 
the Owner of the Beafts brings hisc.rth.9, 
Aftion of Trefpafs or Replevin, contra. '^^ 
'tis not fufficient for the Termor '^^^^^^'^^^ 
his Jaftification or Avowry, to fay lLm 37 
quod Poffeffionatus fuit generally ; 

be- 

lives or Years, or upon any Contra£t or Writing, 
purporting a Demife of any Landi, isfc, where 
on any Kent has been paid hy the Tenant, who 
ihall be in PoflefliQn of the Land at the Time 
of fudi Diftreis takes,- or by any Perfon uadet 
whom fuch Tenant claims, where the' Tide to 
the Lands is not in Qaeftion, and a Replevin 
is taken or ilTued for fach Diftrefs, it fhall and 
may be lawful for any Avowant, in his Avowry, 
to let -forth only that he was feifed or pofTeired, 
without fetting forth the Commencement of his 
Edate, or deducing a Title from the Perfon under 
whom he derives his Intereft, or that fuch Perfon 
was feifed in Fee of the faid Lands, l^c, and that 
the Want thereof, fhall not be any Caufe of De» 
murre.r to fuch Avowry ; ^ 

Ti&< Iriih ^/tf/. of taken from^tbe Englifh 5/tf/, 
of l\ Ge§, 2. f. 19. J. 22. 2;; C^a, 2. c. 13.^^43. 4^ 
Jrijb reciting that federal Lands, Tenementf^ ahd 
Hereditaments are enjoyed uniier Articles, Minutu 
and Contrails in Writings ^whereby the Rent paya* 
hie for the fame is afcertained^ but the faid Article 
Minutes or Contra^s do not contain an a^ual D-e" 
mi/e ; and that A'V(nxjrfs or Qonmfances upon Dif 
treffesfor Rent, could nt>t he made, as the l>afm 
then food upon fuch Articles, Minutes or C^ntra^jj 
and that other Dijfficultys often arife in making 
A<U9wrys or Conufauce upon Difreffcs for Rent^ 

V not 
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becaufe where the Termor takej 
the Beafts themfelves for the Da- 
mages, he muft fet forth by what 
Right or Title he took thcai 5 for 
he cannot feifc anothers Beaftsfor 
any Damages done to that which 
doth not appear to be hi^ rightful 
PoflefHon or Property ; and therefore 
the Termor to juftify this Caption 
in Trefpafs, or in his Avowry^ 
where ,, the Proprietor feeks a Refti- 
tution of his Beafts by Replevin, 
muft alledge the Seifin in Fee in his 
I^/Tor, and fo derive a Title to him- 
felf. 

But. 



not ftijiciently retnedid by the Larjjs heretofore made : 
enaa? that, it Ihall be lawfal to and fot all De- 
Defendiants in Replevin, to avow or make Conii- 
fance generally, that the PlaintifF in Replevin, 
or other Tcoant of the Lands, /fTr. whereon 
fuch Diftrefs was made, enjoyed the fame uiider a 
Grant or Demrfe, or Article, Minute or Contraft 
in Writing at fuch a certain Rent, during the 
Time wherein the Rent fo diftrained for incurred, 
which Rent was. then, and ftill remains due, 
without further fetting forth the Grant, Tenure 
or bemife, or Title of fuch Landlord, LefTor 
or Owner of fuch Lands, (^c. and it (hall be 
no Objc6lon to any fuch Article, minute or con- 
trad, that the fame doth not contain aa adtual De- 
wife. 
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But if the Avowant for Damage^^-^^^^l^* 
Feafant alledgcs the Locus in quo tociifts. Ent. 
be his folum & Liierum Tenemen-^^^^ 
tum^ that is fufficient without ailed g- Dyer 171. b, 
ing the Seifin in Fee, for the Qvjan- p^^c 304 
tity of the Eftatc is not material L'^*y°^i33 
where the Avowant Poflcfles "jure 
propria^ for he hath fhewn enough 
to entitle him to the Caption, if 
the Locm m quo be his Liberum 7V- 
nementum ; but the Lcflee that pof- 
fcfles Nomine alieno hath no more 
than t precarious Pofleffion, which 
is either good or bad , according to 
the Eftate of him in whofe Right 
he poflTcffes; and therefore if he 
doth not (hew an Eftate to entitle 
himfclf to the Caption, he doth not 
flicw any Right to take them at all, 
for it covers the Right only to (hew 
a Term, and not a Freehold out 
of which it's derived ; it's only the 
Freeholder, or his Bailiff, or Perfon 
deriving under IVim, that hath Au- 
thority to take another Man's Beafts 
D d upon 
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Ajfioti the Soil, for ai iStitMger tifaf 
is no BdliiFof the Fireeholder is a 
Trefpaflfer if be doefh it^ and there-^ 
fore if a Perfon doth not fhew Jn 
his Avowry thu he doth it in his 
own Right, or by whofe Right he 
doth^ he fliews no Ri^t at all to 
lake luch Diftref^^ 

But if the Termor iftftcad of 
taking the Beafts into hlsown Hancf^ 
for a ConiJ)enfation of Damages, 
&all recur to the Law to have a^ 
mends by Afliion of Tre(pafs quare 
Qaujum fr^git^ iince here be eomea 
to the Law only for a Compenfation 
for the Diamages done to his PofTeP 
fion^ he hath nothing to do but to 
ihew his Pofieffion, unle6 the De-- 
fendant (hew a Right to the Land 
kfclC 

cfift. 6^t ^^ ^^^ Grantee of a Rettt Charge 

llob. 28 avows for his Rent, he muft alio 

jf6^ ^ ' alledge a Scifin in Fee-fimple in his 

Grantor, oi the Lands out of 

whieb 
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tducb the Kentiflucs; fiMrthitbe^ 
ing a Rent not arifii^ from any 
Tenure, doth not turn on the 
Il|ile that governs the feudai Ser* 
vices; but the Reaibn is, that the 
fijfowrj being in the Nature of a 
peclaration, thjp Avowant^ as att 
other Plfunti^ ip other Adjtions^ 
ought (0 ihew to the Court, that 
v^hat be fues fojr is fubfifting, and 
^his he doth not do unlefs he ialkdgea 
a Seifin in Fee m the Grantor ; for 
)f the jR.eDt*Charge was granted 
IP Foe by a. PerCpn wlraia only Te?- 
pant for Life, the Orant deters- 
{nines by bb Death; and jtfaerefore 
the Gran|;cie ojigbt t0'£hiewtp t^ 
Coprt, that his Gradt has ftili tf, 
ContinuafSce^ whiipb ji btdt\ done 
by alledgipg ii Seifin in Fee m th« 
iDrantor^ apd^tb^ ScifiQ iuFeey^^ 
thji Grantorls trayerfaUe* < i 

If Tenant in^'Fccj )Le;»fcs for saijc. s$i. 

yeari5 rendfing Rent, >nd brings 

at> AAion bf Debt fe^f the Arreair of 

fknu he iiced not albfdgt^tfiiyS^ 

Pd 2 Cm 
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fin in Tee in his Dcclaratiori, bc^ 
caufe the ;A.6i:ion of Debt arifes 
from the Gontraft of the Parties, 
and was. riot fubftituted by the feu-^ 
dal Law>iq the Place of Forfeiture- j 
and ther<!foi:e in Debt for Rent, 
the Leffor only declared ywd^/ turit 
demifit f uch Lands to Ai for futfe 
a Term, rcndring fiich certain 
Rents J by. Virtue of which Demife 
-/^* en^crcc^ 6?^:. ^ 

Clift. 22C ^ But^.wbere in. Debt for Rent, the 
Pl^njiff files as Afligitetf J of thd 
RetepfiOn ai^ RAnt^ iJ feems by 
the Precedent itftatfje ^riuft alkdg'e 
a^Sciflnv. ittliEtfc iii. the t^^ffor ; b&: 
caiife^ fflsdc the PJairitlfF^did not de^ 
tix^^ tikstcXv he ^ rif uft'^w who 
did, and1Eh« idie T'l^ver^'n cam^ 
h^ \ ftdi lAiffignrhehtl'ito him^rjui 
Order to iriakii ^hi^t ititilf k6 tHe 
^,, .. j,^-^ipn,^jfor.>^ fiffimjn.^^ 

hill! ^ .Hf idgMi.itft < rflew^ 

• ' . :. r '• C ration. 
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had it in himfelf ; and hence it fliould 
fecm to be ncccf&ry even in Debt 
for Rent, to alledge in 'this Cafe a 
Seifin in Fee in the firft Leflbr, for 
h& doth not come in as a Rcprefen- . 
tative of the Contraftor, but as 
Affigncc of the Revcrfion ^ and 
therefore muft (hew the particular 
Eftateof the Rcverfion. 

In Avowries there muft be al- iSidcr.io,2#, 
ways a Place certain mentioned ^®^'^' 
where the Caption was, ^ for the 
AvoWant' muft admit' the Caption 
to be in the PlaW mentioned in the 
Dedtfttarion, in order to fliew the 
Caujfe of taking it there ; for if 
the Avowant (hould lay the taking 
in another Place than the Plaintiff 
hjith' done without traverfing the 
Place mentioned in the Declaration, 
this would be altogether bad ; be- 
caufe the Avowant' neither confeffes 
and avoids nor traverfcs the Decla- 
ration, and therefore fuch Plea is 
Nugatory and ndt to the Purpofe. 
' ' Where 
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Danv. 6j3 Wlierc a Mao zvows in his owa 

whcil^^RigJjt, the Form \s quod hene adfooT 

^"??* f0t Captionem et Jufie^ &c. where 

he inakjes Conulance in right of ano-f 

jther, be fays i^eneOgfiovit Qaptiofian^ 

&c. but tho' this be the regolar 

Form, yet k bath been held upon 

Demiirrer, that where the Defen- 

dant avowed ip his own Plight by 

bene Cognovit CaptiMem^ fx^c. it 

was well enoqghj beca^fcth^ A- 

yowry is a poafcffion of tjie Cap-? 

tioD, which hoih: the Wor4s ^4fO(h 

cxit zni Cognovit do co^k(%, amj 

avoids the^njijJiHce, of fudb^ 

for the ReafpHs: ipcntioned) i^tho 

^vowry, , 

J, ir.the I)efaidant avows for Ren| 
Cro. Ja. 283 being in Arrcar at Afifhaelmas^ 
& %empore. Capthnis, this isgood^ 
thp' ' he doth npt fay, quod adhuf: 
aretM Exijlit y fur the Avowant 
avoids th^ Injuftice of the Caption, 
jf he (hews that the Rent was 
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3n Art car at the Time he took the • 
BeaftSi nor is he obliged td fay quod 
adhuc Arein exiftitj to excufe him- 
felf from an unlawful Detention^ 
bccaufe after the Beads are once 
impounded no fubfequent Tender 
or Payment can make the Detention 
unlatt^ful in this A^ion. 

In an Avowry by Hufcand andcro. Ja. tss 
Wife in Right of his Wife, forf^^^*^^^- 
Arrears of a Rent-Charge incurred i Baift. 139- 
before the Coverture, the Avowry^* ^' 
concludes, and becaufe at Michael^ 
mai^ &c* xol. was in Arrear and 
not paid to the Hujband and Wife^ 
be diftrained and avows, &c. and 
it was objcfted, that by his own 
(hewing the Arrears were not due 
to himfclf and his Wife, and there- 
fore the Avowry ill ; biit the Objec- 
tion was over-ruled, becaufe if he 
had faid, /or 10/. Arrear he dip 
trained^ that had been good, and 
the reft was held Surplufage. 

If 
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Hob. 208 If one avows as Adminiftrator 
for Arrears of a Rent-Charge, where 
he may claim the Arrears in his own 
Right, and it appears that theA- 
vowry is not fo framed as to entitle 
him to the Arrears as Adminiftrator, 
yet the Avowry is good, becaufc 
where there are two Titles fet forth 
in the Avowry and only one fujQicient- 
ly alledged, that one Title only gives 
him as good a Right to the Rent as 
both, and therefore he ought to 
recover, and the Avowry as Admi- 
niftrator fhall be furplufagej as if a 
Rent-Charge be granted to the Huf- 
band and Wife during the Life of 
the Wife, and the Huft^and dies 
and the Wife avows as Adminiftra- 
trix to .her Hufband where (he 
might avow ^ure Proprioy yet (he 
having a Tittle to it in her own right 
by the Grant, the Avowry is good. 
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If a Man ^vpws for an entire i S^od. ^82. 
^Rent, where it appears that he hath ^"^jp^^^ ^ 
Tirk only to ^ Moiety of it, the A-^ay^ <^^- 

1 /. . Cr. El. 34Q. 

vowrant cannot recover ; bccaufc he 637, 651. 
hath, not avQTved according .to the ^•^''^.^3- 
Circupftances of his Cafe, and 
therefore cannot jnake out his Title 

a^S he hath liid itj, ^^'^ %P«>^^^-Raft.ent.f6ja 

and B. wew , joyntena^ts^^ of a 1 Ko Abr.320 
Rent, and A. :diftrai«$ . atod vH^^^z]^^:^lV^ 
for. the Wbcrf^l, this Avowry is bad I 
fbr; if it fhoUld Rood, and ]d (houid 
Kcpver. bU iM^iet^ tbehtthoiie^uft 
iH.^twQ SmiM lc[r toeJQitttDeniondi 
wfeicb wouJti .bt Xeisrtipuft and '«3>* 
jfofd J .*n4 io.ifhj? Gafe :*4 Aycfwr^ 
aRtjh'Ad^lopv of :jPAht ftajoiJ, oa ; the 
fime Rcafon..aR4r^gr«c^ jw' r ' 

. So likewii^ .Coparceners inuft Saik, 3qo. 
^/rti in . Avowry s therefore if 00c ^'^!''?^*-'' 
Jointenant. or Xoparcen«r diftraios 
alone, he {npft avow in/ his' own 
Right and as Bailiff to. the. other. 
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Cro.Ct^.i64, if- ill' the AvdWr/ the Letfof 
Croj^;^^^3 avows for only Paft^of an haff 
4M<y.4o». Years Rent that is due, ahd dotfa 
not (hew that the-Refidue islatis- 
ficd, fuch Avowry is ill J bccaufe 
where a ■ certain Rent is 'due it ioaft 
be demanded at bncci'fbr if Part 
only IhtiiAd be d^inande^t an^tht 
Refiddc-WM ap^ir bj^^ the Avowry 
*"./.. to<b» fiiti»fied; ^ the Avowant 
ihoald' recover chat Pbrt which hi 
demands^: he .may' <hen Otvkipi^ 
Suiti Jty iTinng f^- Pbrt at has Rent 
at one- Thae and Part at anotheiv 
whoch it againft Reafbn and thre 
End • and i Policy of > the ^ LaW| and 
in ' thig aUb the ASibwry and A^ioa 
of Debt for Rent a^ec. 

Ci0 tkw ^^ Executors avow on thc| t H. 

'Mfl«: 8< C 37< for the Arrears ofi 

traiw^by. ^«'«* ^^ granted » the Teftator, 

they mnR- Hiewthat the Landa lya^^ 

ble to 'the- Rent-charge continue! in 

the Hands of the Tenant orPur^ 

: ^1 chafer 
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^afer ijn whofc Tinie the Rent fued 
for incurred^ becaufe this -^emep 
dy being given by the $catute^ tb,c 
Method prefcribcd by the Statute 
j^ufl: beobferved. 

In an Avowry for a Heriot, the « M<hI. 4, 5. 
Avowant as BailiflF to J.. S.bme 
Cognovit Captionem Averiorumipra^ 
4iSforum in pretdiBo Loco^ withr 
put faying tempore quo^ ii5C. and ,. ./ 

yet held gpbd; becaufe the acknovirr 
Hedging thp Caption as Jfctforth iij ' 

the Declaration admits it to b$i at the 
Time laid there« 

If two Tenants in Common dif- 
train fpr Rent, they muft niake fcve- ^'^^- ^ f 
ral Avowries, becaufe they claimCrE^ial 
the Rent ?tnd RcyeriSon b^ diflercpt 
Titles, and therefore muftfeyerajly 
fet tliem fortl^ i^ diAinA Ayovirr 
ries, 

Ee| If 
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jC0.19a.386 If two Pcrfbos diftrain an Ox, or 
an Hbrfe, and are obliged to make 
different Avowries, both Avowries 
mufl: abate; becaufc if bothfhould 
flicw Caufe , to have Return, the 
Cbart could not give Judgment for 
both, and therefore neither can 
have it. . * 

Huttoii4. In an Avowry for Hcriots, you 

^^'b^*75^^^cjlnnot avow for a Heriot generally^ 
but you mufl: avow for the bcft 

, Beaft oSr the two beft Beafts of the 

Tenant, as the Cafe is, for otherwife 
the Plaintiff would be oufted of his' 
Replication that the Tenants left no 

■-' ' Beafts. 

XL Of the'feveral Fleas to Avow- 
ries. . 

Tho' the Avowant may now by 
the Statute avow as in Lands holdcn 
ot him and wkhin his Fee and Seig- 
niory j yet it's provided by the faid 

. Aa 
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A£t that the PlaintiflPs and Defen- 
dants in Writs of Replevin and fe* 
cond Deliverance {ball have like Pleas 
and like aid Prayers in- all fuch TT- 
vowries, Conaiances and Juftifica- 
tions, as they might have had be- 
fore, and as tho* the faid Avowry 
Conufance or Jaftification had been 
made after the due Order of the 
Common Law, (Pleas of Difclai- 
mcr only exceptid.) Fbr this Rca- 
and becaufc the Lord, is ftill left 
to his Avowry according to > the 
Common Law, it" wilt be neccffary 
to confidtr the fever^l AnfW^srs and 
Pleas that at Common Law might 
have been made to the Avowry^ 
and herein, 

1 . Of the Difclaimer. 

2. Of the Plea Horsdefon Fee. 

3. In what Cafes the Tefcurc 
was traverfablc. 



4. In 
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4. |[n what Gafesitbe Seifinpf )tte 
Services was ttzyfitCxblt.^ 

RaftEnt. W4, And hcre it's Ko\^^ obferycd, that 

i&pla.is3.^^ ^^"^"^^ Lawtl^p AvoFjy waf 
Co.Lic.io2.aialwayji wpw fom^ certain . Perfon, 
^"- ^' and )f fuch Pcrfon cLimcd or pr^cr 
tended i>o Rigbt (o the 7<n^R<^y ^ 
migl^t hay? d^laigofed* Py f"c4 
piTciai^tf he d$ay.^ to jbo)d the Tcr 
pancy of the Lapd at a|lf ^twas-? 
EenuneiatMTii ^ his Homage aad 
Fealty, and tbatlju; ivQuld not hpl^ 
jcrf* the Lord upon any Ternap ; an4 
therefore the Lord on fuchDilcIviimr 
cr was intitled to the Reftitution 
oi the Land- -it fe.li& which v?asprir 
ginally given for the Services avowed 
for, fand inprdlt to bring' b^ck the 
]Land Jt felf, the Lord had a Writ 
of Right fetting-fojrth the Proceedings 
jq the Replevin ^h^ fuch Difclaimer^ 
and hence we may fee the Reafon 
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Mfhj there could be no dtfcldlmer 
to any Avowry on tlie Statute df 
H. 8. bccaufe the Avowry bni«he 
AQi is not on any 'Pcrfon certain, 
bat on Lands, withiri the Lords Fie 
attd Seigniory, ^nfl therefore Svhb- 
cver tajces lip* the Defence to Ttich 
Avowry muft^'bd only'a Pcrfoa 
concerned in the Tenancy, bccaufe 
if ah entire Sirariget fliould take 
lip the Defcndt* and be alloj^ed to 
diflblairh,; tht Lbrd cbuM ho^ have 
itturn of liis Difh*efi; biit muft^ take 
his' Writ of k^ght 'for the l^qds 
themfclvcs; ahrf iii the Proreciitioh 
of that Writ he could not prevail, 
bccaufe the fi^Ktfiil Tenant \^ould 
appear to bar hiili; aiid fd the Lord 
be difappointcd both Ways* " 

But a pifclainicr cannot be' where D^a. pla. 
a Man levies a Fine of a Seigniory, »3^ U2- 
and the Conufee brings ^per quaSer-^ 
vitia to have the Attornment of the 
Tenant; bccaufe the Lord wilfnot, 
bt entitled to the Services, or to 

thq 
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tl» Land it fdf in Cafe of a DiC- 
Clfltmcr, until he bath Poflcflion of 
fuch Services, by Attornmeht.j and 
therpfpje the TTwant in the* j«^ 
Seryifia (hall npt difclaim, bec^ufc 
the ,.X»ord , upon , fuch Difclai qier 
cannot have a Right to the Land it 
fclf ; but when ever the Lord is in 
IpoiJeflipn of t^iSc^niory and pur- 
fucs bip Right foe. the Services by* 
Replevin, Ceffavit^ or the like, there 
the Tenant maydifclaim, becaafc 
the Lord on foch Difclaimer fhall 
have the Land it fdfj which w$$ 
originaljy giyco for fuch Servioes. 

But .here it is to be noted, that 
the .Tenant muft.bc a Perfdn capa- 
ble of the A<5t of; Difclaimer.; bc- 
caufe if he be an Infant, fuch Dif- 
claimer fhall not turn to his Preju- 
dice by Reafbn of his Indifcre- 
tjo^. _ . 



poa.pia.131/^ where the Tenant }$ fcifed 
• 152. of the Lands in rigbt of another. In 

order 



\ 



D06i.pla.132, 
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order to prcfervc fuch Right* and 
therefore th? Difclaimer of the ^b- 
bot {hall not hurt the Church, nor of 
the Hufband the Wife, becaufe they 
are intruftcd by Law to defend 
the Right of the Tenancy and npt 
to deftroy it. 

If there be a Lord, Mcfnc andop^pl^^j^j^ 
Tenant, and the Mcfhe difclaim 
fhc Right of the Mcfnalty, th? 
Mcfnaky is extinft, and the Tenant 
Jbolds of the fupcrior Lord as the 
Mcfoe held over ; for here by fuch 
Difclaimer the Lord canno^ have 
' Poffcflion . of the Land, becaufe 
the Tenants Iqtereft therein by the - 
Difclaimer of another caiinot bp 
hurt ; but the Lord comes nearer 
the Tenancy by fuch Difclairpcr, 
becaufe if the Tenant dies without 
Heirs, the Efcheat of the Lands 
is immediately to the Lord and np^ 
to the Mefne. 

F f In 
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b6apia.i35. in a Pormedbn^ which the Sta- 
C6.Lit.j6a.a.tm.g ^ %>onis hath given to recover 
the Lands and not Damages^ if the 
Tenant difclaim, the Demandant 
fliall recover the Land it felf immc-^ 
diatcly jbut in an Affife and Writ of 
Entry^ where the Demandant feeks 
Damages as well as the Land, 'tis 
not enough for the Tenant ^ to dif- 
ckim J bccaufe then every Difleifori 
Vhen the A<ftion is brought againft 
him wouM difclaim^ in order to 
fcreen himfelf from Damages 5 but 
the Dfetaandant^ notwithftanding 
fuch Difclaimerj may 'aver that he 
-was Tenant oftheliatid in order 

to have his Damages. - 

i ..." 

t)oft.pia.i33. If a Praecipe be brought againft 
two, and one difclajm^ the whole 
Frank-tenement veft^s- in the other ; 
but if One ' pleads Non-tenure, the 
' whole docs not veft in the other j 
becaufe tho* the other be not feifed 
tif them, yet a Right may remairt 

in 
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]n him» and his Pleading that he 
doth not hold the Lands^ doth nQ( 
vcft the Right in another, 

If one dlfclaims and the other Doa.pla. 134, 
pleads Non- tenure,, the Demandant 
may enter into the Whole; becaufe 
byvthe Difclaimer of one, the Te- 
nancy fhall not vcft in the other that 
hath no Seifin, againft his own Plea 
of Non-tenure, and therefore the 
Demandants R|gh(. of J^ntry is 
open to hioi. 

If a PraBcipe be brought agjilnft^^^pj^ ,3^, 
two, and one makes Default after 
Default, and the - other difclaini^ 
the Demandant (hall recover the 
Whole, becaufe the Default bars 
one and the Difclaimer the other. 

%. Of the Plea of Hovs de fon Fee, 

As the Tenant may difclaim fo_ .^ ,^ 
he may plead extra Feodum ^ andb. vide the 
fuchPles* doth not amount to a Dif ^^'"^ °^ ^^^ 
F f 2 claimer, 

Digitized by VjOOQIC 



ctaimcr, for if they (hould conftrud 
the Pica of extra Feodum to amount 
to a Difclaimer in all Gafcs, then 
thofc Tenants that were Boundarks 
of Mannors would be exceedingly 
barriffed by thcNeighbouring Lords, 
and therefore as the Tenant might 
difclaim, which is an entire Renunci- 
ation to hold of the Lbrd, and where- 
by the Tenant difclaims to pay thofc 
Services as the Price of the Land 
it fclf, fo he may plead tlors defon 
Fee^ which is taking upon him the 
State of the Land) ahd acknow- 
ledging to hold by fuch Services 
if he be within the Seigniory of the 
Lord ; for in this Plea he doth not 
irenounce the Services (for that is 
the Plea of Difclaimer); but he 
tak^s up the Land under the Ser- 
vices the Lord demands of him^ 
and owns them as the Price of the 
Land in Cafe the Lord be enti- 
tled to fuch Services; and therefore 
the Tenant may Plead extra JFeo^ 
4um ^ well as difclaim in Replevin, 

begaufe 
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^caufe he may (bew that he is will* 
ing to hold by fach Services in Caie 
the Lord be entitled thereunto. 

If the Lord brings t Writ ofDoft.pU,«i6. 
Mortdancfftor for his Services^ the 
Tenant cannot plead Hors de Jon 
Fee ; becaufe there the Lord makes 
Title in his Writ, and the Tenant 
muft anfwer to theTitlc fet out in the 
Writ, and therefore he cannot plead 
generally out of his Fee, for that 
doth not anfwer the Title in the 
Writ ; but he muft plead that the 
Plaintiff's Anceftor did not die fcifcd, 
which goes to the Title in the 
Writ, 

If the Lord in Replevin do not^ ^ , ^ 

^ Doa.pla.2i6, 

avow lipon his very Tenant but 21 7. 
upon a Stranger, fuch Stranger when^ ^°- ^"""'^ 
becomes in, may plead that he him- 
felf is extra Feodum i for having 
never held of the Lord, the LOrd 
cannot maintain his Avowry, for 
the Lord cannot fay that he held of 

him, 
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him) if the Tenant never was in bis 
Homage ; this Plea of Hors defon 
Fee is the only Plea that a mere 
Stranger to the Avowry, yet mado 
Party by aid Prayer, may plead 
in Abatement of the Avowry. 

Co. Lit. «6a. But to explain this Matter fully, 
wc muft confider the antient Avow- 
ry of the Lord upon Diflfeifins com- 
mitted ; and on fuch Difleinn the 
Dijflfeifor did not become Tenant 
to the Lord (not even if the Lord 
had accepted Rent of him) fo as^ to 
prevent the Diffcifee from compell- 
ing the Lord to avow on him, tho* 
by fuch Acceptance of Rent the 
Diffeifor was ftopppd to fay he was 
not his Tenant, and the Lord quoad 
him was alfo e flopped from faying 
that he was not his Lord ; fo that 
if the Difleifee died without Heirs* 
the Lord could not enter into the 
Tenancy, having already by his own 
Acceptance of the Rent admitted 
the Land to be full of another ; but 

be-t 
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between the Lord and Difleifee thefd 
wag no eftoppel at all^ becaufe the 
Diflcifin being a toi"tious Aft, if 
the Lord did collude with fuch 
biflcifor, that (hould be no Preju- 
dice to the Difleifee; and it Was 
often ufual on fuch Difleifins for the 
Lord to obtain more Rents front 
fuch Difleifors, and whcti the Diflei- 
fee came to take Poflcflion and put 
in his Beaft, the Lord would diftrairi 
the Beafts of the DifTeifec, and 
avow on the Diflcifor for the Rents 
that he had accepted from him f no\i^ 
on fuch Avowry^ of the Lord it 
was a dangerous Plea for the Diflei- 
fte, to fay that the DifleifprNvas/out 
t>f the Fee of the Lord^ becaufe 
the Acceptance of fuch Rents and 
Serviys from the Diffcifor brought 
him within the Lords Fee; and - 
therefore the Difleifee was cempelled 
to' fhew the Special Matter^ that 
he ' was very Tenant to the Lo'rd,^ Co. ii. a 
that he had paid the Services *(or ' 
tendered them)' that were due, and 

that 
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that the Lord oughH to avow on him» 
which was in Abatcmcot of the 
H-ords Avowry, bccaufe it dcftroy* 
cd thai Avowry upon his Be afts for 
the Services which the Lord had 
accepted from the Diflcifor, and 
compelled the Lord to avow the. 
Caption of his Beafts for the Te- 
nure that was rcaly due from the 
Diffeifee to the Lord j but as an 
Inducement to this he was Obliged 
to fhew that the Rent was tendered 
or not in Arrcar, that the Injury 
(night appear on the Lords Side, 
sind that be did not accept of ano- 
ther for want of Payment fropi him ; 
SMid as the Diffeifee might have En- 
terd bimfclf and put in his Beafts, 
fo he might have let to another 
who might likewife put in his Beafts, 
and then if the Lord had a^wed 
upon the Difieifor, fuch Leflee 
might have Ihewn that there was 
a very Tenant, the Diffejfce who 
|iad paid or tendred the Rent to the 
Lord, and had ma4e a Leafc to hini 

wha 
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<«fho put in his Bcafh which wefe 
diftrained; for thcLeflec, who kept 
Poffcffion for the DiflTeifce, had the 
fame Privilege that the Difleifee 
himfcif had to plead this Special 
Matter, bccaufe he fhou'd not bc 
lyable to the Services- unjuftljr ac- 
cepted from fuch Diffeifor, and he 
had a right to pray in aid of fuch 
DHTcifec, that the Difleifee who had , 
the Title Deeds of the Land might 
bc brought in to make out his Right, 
or if he fail, that the Leflee might 
have the Writ de Plegiis acquie^ 
tandis againft fuch Lcflbr, 

So it is if the very Tenant ihgCaa*, 
PofTeflion made a Lcafe to A for 
Years, and the Lord had diftraincd 
A, and avowed upon a mere Stran-^ 
ger, A might upon Special matte^ 
have prayed in aid of the Leflbr, 
and by that means' have brought 
him in to defend the Tenancy frdm 
the Diftrefs of the Lofd, by com* 
pelling the Lord to avow upon the 
G g Lcflbrj 
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Leflbr ; for A being only a Termor 
cannot plead the Payment of the 
Rent and Services without his LeiTor 
who is the very Tenant, and vfhen 
the Leflbr- is brought in, if the 
Services are really done, that abates 
the Lords Avowry 5 if they arc not 
performed, the Lord fiiall have 
Return of his Pledges, but then A. 
hath Remedy oyer againft his LeiTor 
by Writ de Plegiis Acquietandis. 

CoXit.26l*a. But if the Difleifbr had </ie4 feif* 
ed, and the Lord had accepted 
Rent from the Heir of the Difleifor 
who came in by Title, the Lord 
was obliged to avow on fuch Heir, 
and the Entry, of the Diflcifee or 
the Right, of puting in his Beads or 
demifing to his Tenants was talcen 
away, and then the DifTeifee was 
not very Tenant, nor could he com- 
pel the Lord to avow upon him 
'til he recovered his Right In the 
real Aftion. My Lord Coke fays 
the Feoffee of the Difleifor is in the 

fame 
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fame Condition with the Heir : But 
i^. of dbis un!efs it be in antient 
TimeSy when a Feoffment was 
conftrued to toll an Entry as well 
as a Defcent. 

When the Lord avows upon a 
Stranger, and takes the Bealls of a 
Stranger, who i^ neither very Te- 
nant nor Leflee of the very Tenant, 
fuch Stranger can plead nothing but 
Sors de Jon Fee^ becaufe he hath 
nothing to do with the Right of 
Rent, fincc the Avowry is not on 
the very Tenant ; but fuch Stranger 
may difengage himfelf by the Plea 
of Hors de Jon Fee^ becaufe the 
Lord hath not {hewn juft Caufe of 
Caption of fuch Beads, if he hath 
not maintained his Avowry by prov* 
ing fuch Services are due from the 
Pcrfon he avowed on. 

G g 3 J"- 
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htSm ; for A bdbg crfy a Termor 
^-^rtr*^ plead the Pajmcnt of tbe 
Mem mM Scrrkes wkboat his Ij^ffor 
wiko M die luj Tenant, and when 
Ac Lcfiir is txtiiiglic in^ if the 
SEsvka sec Tca% dooc, that abated 
lie ha6A Aitywry ; if tbcy arc not 
c cfam ed, die Lwd IhaU have 
KftHn cf his Pledges bot then ji, 
hail Remedy orer agiinft his Lcffijr 
If Wim if Piegiii jtcfmetandiu 



Bat if the DHioior had ^ied fcU- 
d^ and the Lord bad accepted 
RcDt from the Hdr of the Diffeifor 
who came in by Tide, the Lord 
wss oJbSgpd to aTOW on fodi HciTt 
sod the Enay ol the Diflcifec or 
die R^ of poriog in his Beaili or 
domdif to hk Tecani^ was taken 
ciny, mi then the Difrdfec was 
not veiT Taunt, nor coald he c<3m- 
pd the Lord to avow upon him 
•fcl be rccordtd his Right in the 
nil Aak». My Lord T fsp 
O^Feo^c of thc^ll^^^ rhe 
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I ^0 3 3.3 59 An4 this is wj^f n thp 'JFcnant dotfe 
Cto. El/ 7^9^ not entirely withdraw hi^jifclf out of 
the Homage of the Lord, but doth 
poj;. jgidjpit the /awe Sort ^f Serv^es 
jis the Xofid h^tb avowed for: a$if 
th« Lor^ #yows (9r Fcialty^ Rcn|:^ 
and Spit, of Gqurt,- at^ alledge« 
|ej<in Ojf^ll, if the ^ Services were 
realy'jbi^tFcaky and Rent, the.TcT 
u^nt ip .fuch -Cafe .n\ay tfaverfc the 
Tenure, that is he xn^y admit thstt 
^c l)oI^ f3y Fealty and Rent, and 
;^s tp .^p ^nx that fthgci; is nothing 
io jarfB^tr^ !^nd traycrfethe Tenure, 
^;tb an fifqtfebof: that the Tenancy 
^ras he^d by Fesjty^ JJ^ent and Suit 
of p^urf, mpdQ €t fc^pfa pradiSiq 
&p^ "and in tbi? Cafe tho' the 
Avowry had bcpfi only fpr PLcnt 
arrear, yet if the Tenure thus tra- 
verfcd be found againft the Lord, 
he ihall not have Return, becaufc 
the Poipt in Iflue is found againft 

hinij. 
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inm ; the Reafon is becaufe the Tc 
fuirc is the Lords Title, and the 
Lou-d mufl: fet forth his Title as it 
JcaJJy is, and therefore if it be 
lofj Knights Service he maft &t forth 
isy Knights Service,. If it be by Feal^ 
ly only, lie miift fct k forth fo 5 if 
it be by Fealty and Rent, hp rouft 
/et forth in thai: Manner; and if che 
LiOrd fails in making oat the Title 
fee hath fct forth, there's an End 
of ithc Lords Avowiy, becaofe he 
doth not prove the Title he hath 
jalledgcdj but if'-ihc* Lord, fets out 
ji Title by lb;; Rent, the Tenant 
canribt'fay that beholds by 5/. abjq, 
%pc xkxkt he hokl« by loj. becaufe 
the Tenant iiold? by Rent Service^ 
whether m0re or/ lefs, and the 
§luantum of the Rent do hot alter 
the Nature of the Service, v^rhctfaer 
it be lefs or m6re>5 and after the 
Statuie of quia Etiiptores the Services 
were fubdivided,' but the Tenure 
remained the fame, and therefore 
it • would have been a dangerou? ' 
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Thing after the Statute, when the 
Services were fubditrided and appor- 
tioned by the Alienation of the Te- 
nant, to liave fuffered the Tenant 
to have traverfed the Quantity of 
the Services which were more or 
lefs according to his Share of the 
Land { bui they allowed him to tra- 
verfc the Seifin as is faid hereafter, 
becaufe the Lord* could not recover 
more of him in Replevin than the 
Services of which he was feiied« 

• Co 3^a S^* the whole Tenure is nottra« 
!)oa.pia.3i«.verfable5 as in the aforefaid Cafe, 
the Tenant csMinot plead tiiat he 
holds the Tenancy of a Stranger by 
fuch Services, abjq. hoc that he holds 
them of the Avowant, becaufe by 
fuch Plea the Tenant withdraws 
himfclf entirely from the Homage 
of the Lord, and where be does 
that, his proper Plea is a Difclamer 
or Hors defon Fei^ 



IV. 
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4* Wbirt the Seifin is traverfable. 

And this is where the Tenant doth 9 co. 33. 
not only take the Eftate of the Land 
upon him, but admits alfo the Te- 
nure by the fame Sort of Services, 
and difagrees with the Lord only in 
the Quantity, as if the Lord avows 
for 10 5. Rent, where the original 
Refervation was only of 5^. and 
the Lord had obtained the Seifin 
of the 10/. by Cocrtion of Diflrefs^ 
the Tenant may traverfe fuch Seifin 
and thereby avoid fuch Eticroach* 
mcnt in the Avowry ; for the Te- 
nant in this Cafe cannot plead Hofs 
de fon Fee^ bccaufe he is plainly 
within the Homage of the Lord, 
nor can he traverfe the Tenure, be* 
caufe that is by the fame Sort of 
Services as are avo\yed for ; but he 
may traverfe fuch Seifin of fuch 
•encroached Services; bccaufe what 
the Lord hath obtained by Cocrtion 
and Force, can be no Foundation 

to 
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to ground a Right upon; But If 
foch Seifin of the ioj. Rent had 
been obtained by the voluntary 
Payment of the Tenant, he cannot 
travcrfe fuch Seifin, nor avoid the 
Payment of fuch IneroachM Rent 
in the Adion of Replevin, for the 
Tenant Cannot traverfe the Tenure 
for the former Reafon, nor the Seifiri 
becaufe that iffuc muft be againfl: 
him, in regard the Cafe fuppofes 
the Lord to be a(51:ually Seifed by 
his voluntary Payment, and there- 
fore where the fingle iffue it whether 
the Lord is feifcd or not it muft be 
againft the Tenant in his poffeflbry 
Adtion. 

But the Tenant may avoid fuch 
Enchroach'd Rent by ne Injufte 
vexesy becaufe that is a Writ of 
Right where the mere Right to fuch 
Services may be controverted, and con- 
fequently the bare Seifin of the Ser- 
vices will not avail the Lord, unlefs 
thfey were originally refervcdj for 

when 
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when the bare Right to the Rentes 
in Queftion, there can be no Rcafon 
to compel! the Tenant to pay that 
for ever, which he once paid tho* 
voluntarily in his own Wrong ; fo 
it is in a Cejfavit brought by the 
Lord, becaufe the mere Right to 
the. Services is controverted in it. 

If the Tenant inftead of fuinga9Co.34.» 
Replevin for the Diftrcfs taken by ^* '' * 
the Lord for thofe encroached 
Services, brings an Adtion of Tref-^ 
pafs againft the Lord, there the Sei- 
iin (hall not conclude the Tenant ; 
fo in an AJJife or Writ of Rejcuous 
brought by. the Lord, becaufe if 
the Lord hath really no Right to 
the encroached Services, the Lord 
is punjftiablc asa Trcfpafler for tak- 
ing the Tenants Beafts, and when 
there is no juft Caufe of Caption 
the Tenant may refcue^ and if the 
JLprd bring a Writ of Refcuous^ the 
mere. Right- to- the Services will 
come in Queilion ; and if that appear 
H h againft 
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dgainft the Lord, the Tenant hath i 
Right to refcue the Beads diftrained; 

9 Cb. 34. a. But eveii the Tiraveirfe bf the Sei^ 
fin in the Avowry is to be uiiderftood 
ivith thefc Reftridlions; 

j^5a.pia.3i8. For 1/ TheliTue in tail may tta-i 
verfe the Seifin of Services of the 
fame KatUre^ tko' thfe Lord had ob- 
tained fuch Seifih by the voluntary 
Payment of the Donee iri Tail • 
becaufe the Donee during the Con-^ 
tinuante of the Entail catinot charge 
or incumber the Lands entailed £6 
as to bind dr afFeA the Ifluci and 
for the fame Reafon the Succeflbt 
of a Bifliop or Prior fhall travcrfc 
the Seifin bf tFie encroached Rent 
given by the voluntary Payment of 
their Prcdeceflbrs,- 

9&. 34. a. ^* So the very, Teharit (hdltra- 

Doa.pla.3i8.vcffe fuch Seifin if he hath a deed 

to fhew by which the Services ^eti 

feferved, for the Deed dcftroyi 

- • :* that 



Digitized 



by Google 



of Repleviki. 235 

that Title which the Scifin of the 
Services gave the Lord, if thcfe 
Services appear not to hav^ prigina^- 
ly been referyed, 

3. The Seifin of Services by Inr9 Co- 34. >>• 
croachpient is not material where 

there is no Tenure, bccaufe wherp 
there is no Tenure the Tenant may 
plead Hor^ de fon Fee, and fo dif- 
charge h^mfelf from all Services* 

4. If the feifin was not within the 9C9. a4- ^* 
Stat of Limitationsii the Te^jant may 

plead the Statute to defeat the Seifiij 
of the Lord before the Statute of 
Limitation, for this is a Statute bar 
to quiet Mens PoiTeffions againft ' 
ftale Demands; but thcTenjint ip 
iuch Plea muft acknpwiedge the Te- 
nure to give the Lord a Writ of 
Cuftoms and Scrvic.es, which being 
an* A6Hon of aij higher Nature 
hath longer Time of Limitation al- 
lowed to it than a Poffcflbry Aftion. 
H h 2 ' 5, 
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lVipl*x 3*» 5Jn Avowries the Tenant (hall not 
plead ne unq.Seifie de Serwces gene- 
rally, becaufe this amounts to a Tra- 
vcrfe of the Tenure, fincc if a Man 
had never been feifed of an imme- 
morial Service he can have no Right 
to it, and in fuch a Cafe the Tenure 
oughtto have been Traverfed, which 
ftande confcffed in this Plea, fincc 
he hath not traverfed quodnonTe^ 
nuit. 

9 Co, 35- *♦ 6.. The Seifin is not traverfable 
but only of Services for which the 
Avowry is made, except a Seifin be 
alledged of Services of a higher Na- 
ture, which include thofe. in the 
Avowry; as if the Tenure be by 
Homage, Fealty, Rent and a Pound 
of Pepper, and the Lord alledges a 
Seifin of all, and avows only for the 
Pound of Pepper, the Tenant can* 
not traverfe the Seifin of the Rent, 
becaufe it is not material whether 
the Lord was feifed of the Rent or 

not 
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not to make out his Demand (or 
the Pound of Pepper; but if the 
Tenure be by Homage, Efcoagc 
and Rent> apd he ailed ges Seiiin of 
all, and avows for Homage which 
is included in Efcuage, there by 
traverfing the Seifin of the Efcuage 
you traverfe the Seifin of the Ho- 
mage, which the Lord demands in 
his Avowry, 

IV. Of the judgment in Replevin. 

*Tis already obferved that on theco.Ent.573.fc 
Execution of the Writ of Reple- 
vin by the Sheriff, the Beafts dif- 
traincd are actually returned to the 
Plaintiff, fo that he hath the Pof- 
feffion and Ufe of the Cattle pend- 
ing the Suit, and confcquently if 
the Plaintiff in Replevin hath Judg- 
ment, it can only be for Damages ; 
and therefore the Entry is, quod 
the Plaintiff, recuperet verfus the 
Defendant, Damna Jua occafione 
prami(}\ fed quia vejcitur qua 
", Damna 



Digitized 



by Google 



238 7^« LAW 

Damna pmd^ (the Plaintiff) /Z^£v 

fud/ioV ^ nuit occafione pramijf'y a Writ of 

Enquiry is awarded to enquire quit 

^Damna pried, (the Plaintiff) /^z- 

nuit tarn occafione pramiff^ quam 

pKo Mifis & Cujiagiis fuis^ per ip-^ 

Jum circa, feSlam fuam in hac parf^ 

(ipppjitis. And on the Return of 

thijs Inquifitipn^ the Plaintiiff hath 

final Judgment, quod recuperet ^i^r- 

V Car*. 362. y^j prafatum (the Defendant) 

c. Mod. 1 1 8. I ' \ / 

I, Saik. "zoj. Damnajua profd. ad per 

^9i^P^'^7S'^ Inquijitionem prced. in Jorma prad. 
comperta^ neQ non eidem 

(the Plaifttiff) ad requifitionem fu^, 
am pra Mijis & Cujiagiii/uis prad. 
per Curiam hie de incremento ad^^ 
jjudicatay qua quidem T>amna in 
toto fe attingunt ad et prai. 

(the Defendant) in M^fericordia. 

This Writ of Enquiry muft be 
underftood to iffue where the Plain* 
tiff h^th Judgment on a Demurrerj^ 
^c* and not on a Verdid ; but if 
t^hc^e be a Verdiijt for the Plaintiff, 

(be 
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tiie jury bn thit Verdiift afcertaini 
the Damages, that the PldintiiF hath 
fuftaincd by the linjaft Caption and 
DetehtioHi and alfb the Cdfts of 
Suit, and then there is no Occafioil 
for a Writ of Enquiry ; but thd 
Judgmeht is^ quod the Plaintiff JR^- 
cuperei verfus the Defendant, Dam- 
na pradiBa per Juraiores pr^diSio^ 
in JonAa prtdiEld affejffa^ nee non 
pro Mifis^ &c. de In- 
cremento adjudicata^ &c. G? the 
Defendant in Mijericordii. 

On the other Hand if the Judg-C0.Ent.572i) 

incnt be for the Avowant on De- ^ ^°''*' >^8 

205. 

murrer, then thfc Entry is, quod the 
Plaintiff nil capiat per breve fuum 
prad. fed fit in MiftricWdid pro 
Jalfo Clamor efuoy (S pr^d. (the Dc- 
fendant) eat indefine die^ &c. G? 
habeat retornum Averiorum pried: 
detinend^ fibi irrepieg' in'perpetuumi 
& qunliter, &c.' Vic. conjiare Ja^ 
cidrit hie, &c. Gf qtiod prdd.' (the 
Defendant) Damna JUa ocvafione 

pra- 
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pr^mfYs* recuperare debeat. fed quia 
^'^'^'^'^^nefcitur, &c. 

j^rgtoe,^ But if there be a Vcrdia for the 
Avowant, the Jury m that Vcrdi<St 
afccrtains the Damages, and then 
there needs no Writ of Enquiry ; but 
the Judgoient is entered, quod (the 
Defendant) habedt retornum ave^ 
riorum pntdiSlorum^ &c. Confide- 
ratum eli etiam qu4)dpr^d. (the De-^ 
fendant) recuperet verfus pr^eJ.{thQ. 
Plaintiff) X>amna fua pr^ea. &c. . per 
Juratores prad. in jormd prad^ af- 
Jeffa, necnm eidem iihc 

Defendant) ad requifitionem fuam 
pro Mifis et Cu/iagiisy &c. 

z ?ookof So that wherever, the Judgment 
ludg 206. is given 6n a VerdiA cither for 
Plaintiff , or Defendant,, that Ver- 
didl afccrtaining the Damages, there 
needs no Writ of Enquiry toilTuei 
but where the Judgment is not. 
founded on a Verdift but on a De- 
murrer, or Non-prof of the Plain- 
tiff, 



Digitized 



by Google 



tiff, fifr. there the Damages triuft 
be afcertaincd by a Jury On a VVrit 
of Enquiry, bccaufe what Damages , 
cither Party hatn fuftained is a Mat^ 
tcr of fa<a, and therefore to be fet- 
tled by a Jury. But if both Parties 
confent that the Court (hall fettlt 
the Damages without a Jury, then 
the Entry is fup^r qu^ Ju/iic. hie ad 
petitionem ipfius fthc Defendant) 
ex ajfenfu prad. (the Plaintiff) a/fi^ 
dent Damna ipfius (the Defendant) 
occafiene pntmijja^ &c. ultra Mi^ 
fasy &c. and this Judgment is good 
quia ConfenfUs toilit Erforem. 

As to th} Retornd Habendo, 

In all' Cafes wher^ the Dcfertdaht 
Iti Replevin ayoWs and hath Judg- 
ihc'nt, on fuch Avowry he jhall ha^^d 
fettirft of the Beifts iwdrded, be- 
eaufe the Avoxfrry allow? the Cap* 
tion, but avoids the Injufticc there- 
of, by ihewing he had good CauuS 
*f taking fuch Didrefs^ and confe-^ 
I i qucntly 
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i|ucntly if fuch Caufe of Caption 
be approyed of by the Court, they 
jtnuft in Jultice return t]|s Pledge 
to the Avowant. 

And \yhe?e tjie Defendant in* 
ftead of an Avowry pkads to the 
Writ of Replevin, that is where 
he does not admit the Caption an4 
avoid the InjufticQ pf it^ but by 
plea infifts. that the Plaintiff oughf 
not to have the Writ of Replevin^ 
whether he the Defcniiant took th^nj 
or not, yet here the . Defendatit jn 
, fome Cafps (hall bs^ve Return with«^ 
out any Avowry or Conufancc 
made; aad in Order .00 fcttl^this 
it will be neceflary to take up a Dif- 
tindioq already obXerved Ijetweeh 
Picas that ;diflaffirm. Property in the 
Plainriff,r^and Pleas that admit the 
Property in the Plafntiff; a,s if thc^ 
Defendant in the. Replevin pleads^ 
Propef ty In the Beafts in himfelC 
or ia tfi Stranger,: whether it be 
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pleaded in Abatement of the Writ, Bro.Rctor. d« 
in Bar of the Action or in Juftifica- *"«"?' «8. 
tion, if' the Defendant prevails in ' ^"" '*' 
it he fliall have return without any 
Avowry; becaufe if thcfe Pleas be 
true they deftroy all Right of Com- 
plaint in the Plaintiff for the Cap- 
tion and Retention, and confequent-. 
\y if the Plaintiff hath no Right to 
the Writ of Replevin under the 
prefent Form nor under any other, ' 
he ought to h;ive no Benefit from 
his unjuft Complaint, and therefore 
the Court muft award Reftiiution of 
the Beafts to the Defendant, out of 
whofe Pc^cffion they were taken 
by the Replevin, 

But if the Defendant pleads Pro- 
perty in the Plaintiff, and 7. S.tho' 
this Plea abates the Writ under the 
prefent Form, yet by admitting the 
Property in the Plaintiff, iVfliews 
that the Plaintiff and J. S, have 
a Right to a Replevin under another 
Form, and confcquently the De- 
I 1 a fcndant 
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fendant (hall not have Return of the 
Plaintiff's Beads unlefs he (hews 
good Caufe for fuch Return, and 
avoids the Injuftice of the firft Cap* 
tion cpmplaipeii of by the Plain- 

Bro. Ret. do So if the Plaintiff in Replevin 
KS'li/^ lays the Captiort in D. and the Der 
fendant pleads that he took then> in 
S. abfque bt)c that he took them in 
D. this Plea if found for the De- 
fendant, may cxcufe him from Da- 
mages, but can never give him a 
Return of the Beafts without a Co- 
nufance or an Avowry^ becaufe he 
leaves the Plaintiff a Right to retain 
his Beafts, when be neither denies 
the Prpperty ro be in the Plaintiff, 
nor- (hev^^s any Cai;fc why he 
(bould talje thepi a§ a Pledge, 

If the Tenant offers his Rent at 
the Time of the Diftrefs taken or 
before impounding, and the Lord 
fcfufes to accept it, he {hall never 

after 

Digitized by VjOOQIC 
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after have Return of the Beads, 
tho' the Rent be arrcar, bccaufc the 
Diftrtfs is but a Pledge for the Rent, 
and when the Rent is offered, the 
Pledge ought to be reftorcd, and 
confequcntly the Court will never 
award the Return of die Pledge 
to the Lord, which he ought to 
have reftored to the Plaintiif before 
the Replevin was taken out. 

If the Plaintiff be Non-fuit be- Bro. retom 

. .-../• I /I iiO*s avfrs pi. 

fore he declares, (he Defendant Ihialljj. 
have Return of. the Bcafts without J>>'«^ ^^opi. 
making any Conufiince or Avowry ; 
becaufe where there is no Exprefs 
Charge made again ft the Defendant 
by a Declaration in Court, the De- 
fendant hath not an Opportunity to 
fhew his Caufe of Caption; and 
fiiice this is owing to the Default of 
the Plaintiff, he fhall have no Ad- 
vantage from it, by detaining the 
Beafts; and therefore the Defendant 
on fuch Non-fuit, (hall have Re- 
turn , tho' he hath mudc no Avow- 
ry; but if the Plaintiff in Reple- 
vin 
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vln hath coanted, and afterwards 
is non-faited/iiQce by the Count 
the Defend«int is charged with an 
unjuft Caption and Detention^ he 
muft purge hioifelf thereof by an 
Avowry, before he can be entitled 
to have Return ; for the Return of 
the Beafts is ordered by the Court 
on the Juftice of the original Cap- 
tion ; and therefore the Defendant 
muft firft fhcw the Juftice of this 
Caption before he can have Re- 
turn. 

Bro. rctornde But the Return in this Action wat 
avers p . 23. \^^y^^ irreplevilkble at common Law, 
whether the Non-fuit of the Plain- 
tiff had been 4?efore the Avowry or 
after, or before or after IfTuc joined ; 
becaufe where the Defendant had 
Judgment for a Return on a Non- 
fuit, tho' after Verdict, that 
Judgment was not founded up- 
' \ on the Verdi£t, but on the De- 
fault of the PlainufF in with- 
drawing himfelf at any continuance 
Day after the Verdidtj fo that tbo* 

the 
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the Defendant had R^^^^ yet he 
had not the Juftice or L^ality of his 
Caption eflablifhed by fuch Judg'^ 
ment ; and therefore as long as the 
Caption and Detention was not de- 
termined by the Judgment of the 
Court, fo long they allowed the 
Plaintiff after his own Non-fuitio 
take a new Replevin. 

But this was found very inconve*- 
nient, becaufe fay .this Means, the 
Defendant could never get the Rcfli- 
tution of the Bealb; and therefore, 
was not likely to recover his Rent, 
fince he wanted the Pledge or Pain 
to compel the Tenant to the I^y-^ 
ipent. 

To remedy this Mifchicf, the 
Stat of Wefl. 2. ^; a. taking Noticfc, 
that pojiquam ai^uSicatum futrtt 
Diftringenti retornum averit^um^ 
& fie di/iriSlus^ poftquam averia 
Jic; ntornata iterum irrepkgi avert t^ 
€^ cum viderit dijiri/igcntem. lompa- 

rentcm 
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rentem in Curidy paratum Jthi 

relponderc^ defaltam fecerity ob 

quam iterum readjudicakitur dijirin- 

genti retornum averiorum^ & fa 

bis, vel tery G? in infinitum replegi^ 

abuntur Averia^ provides that quam 

cito adjudicatum fuerit retornum a^ 

veriorum Di/lringenti^ per breve de 

Judicio mandetur Ficecomitii q^od 

Retornum habere Jaciat diftringenti 

de Averiis, in quo Brevi infer atur^ 

quod Vicecomes..ta mn deliberet Jine 

Brevi, in quo JiatMentio de Judicio 

per Jujiiciarios: r'edditOy &e. which is 

the Writ of fecond Deliverance. So 

that by this Ad, \i the* Plaintiff 

in Replevin be once Non-fuit, he 

cannot now have a new Replevin, 

but the Writ of fecond Deliverance 

which" is a judicial Writ, and iflued 

out of the Record o£ the Replevin, 

in which the Noprfuit was, and is 

to this Purpofe .« ' 

Regjud.58.b Rex Vicecomtti E. falutemfj A. 
2 inft. 34« f^cerit te, &c. & etiam de Catallis 

Retort 
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keibrndndiii ^ua B. in Curid nbfird 
&c. adjudkatd Juerunt ob defaltant 
ipfiui k.fi Reternum inde adjudice^ 
turi tunc eidem A.- averia & cat alia 
prdtdiSta fine dilatione liberari Jc^ 
ciasy et pone &c. pradiSlum B. 
&c* -^ 

And by the above itieiltioned k&i^ 2.]xk. li^u 
*tis further provided, quodfi iterato 
Hie qui replegiaverit Averid^ fece^ 
rit defaltam^ vel alid occafione 
adjudicetur reti^rfium DifiriSlionisi 
jam bis Rtplegiata, remaneat Dij- 
trtSlio, ilia in perpetuutH irteplegia'^ 
hilis. So that now if the Plaintiff 
"do tibi prevail in the Writ oi /econd 
'Bejiverance^ but the Defendant hath 
Judgment^ whether by the Non-* 
fuit of the Piaintiff, by Abatement 
of the Writ, Of by Difcohtlnuancd 
of the Plea J the Retorn h awtirded 
irf'epievifable / that is the Deftadane 
fhair detain t&e Beafts as a Pledge, 
*till the Rent or Duty for which they 
Were originally taken, be paid to 
K k th« 



Digitized 



by Google 



»50 "Ihe LAW 

the Defendant, and the Plaintiff 
fhall never be admitted to difturb the 
Defendants Pofleffion by Repkvin 
or Writ o£ fecond Deliverance. 

^Inft.34». But if the Plaintiff tender the 
Rent for which the Diftrefs was ori- 
ginally taken, the Defendant ought 
to reftorc the Beafts, and if he rc- 
fufes, the Plaintiff may recover them 
by A6li(Mi of Detinue ; becaufe not- 
withftanding the Judgment for Re- 
turn irreplevifablc, the Beafts ftill 
remain as a Pledge, and if the De- 
fendant refufe to make Reftituticm 
of the Pledge upon Tender of the 
Rent, his Detention then is unlaw- 
ful, and the Plaintiff may punifli 
fuch Detention in an Aftion of De- 
tinue J for the Return irreplevifable 
prevents the bringing back thePledge, 
but does not veft the abfolute Pro- 
perty thereof in the Defendant, but 
only a qualified Property, ^till the 
Kent is paid, 

. ^' th« 
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The Writ oi Second DeHwrane^ * '^- 34«. 
is a Superfedtas in Law to the She- 
riff, to forbear to execute the Writ 
de Retomo Haherido obtained on the 
Non-fuitof the Plaintiff, if it come* 
to the Sheriff before Return be 
inade; if after Return be niade^ 
*tis in the Nature of anew Replevin, 
as appears by the Form thereof be*- 
fore mentioned^ 

And the ficond Deli'^erance isalnibsff, 
always to bring back the fame Dif- 
trefs, which was firft taken by the 
Defendant^ and for which he hath 
already Judgment for a Return; fo 
that it after the Non-fuit upon a 
Retomo babendo^ the Sheriff returns 
Elongata^ by Means whereof the 
Pefendant hath other Beads of ths 
Plaintiff delivered him in Withernam^ 
in this CaCe tho' there never was 
any Return of the original Piftrefs 
made to the Defendant, (becaufe they 
were eloigned by the Plaintiff, fo as 
th.e Sheriff cqu14 not make any Rer 
K k » turq 
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turn of them,) yet tfec fefondDeli^ 
fverancem^ go fpr the firft Diftrcfs, 
and the plaintiff pitfft declare pf 
that Diftrefsj for the Writ of fc- 
jcond Deliverance is a Judicial Writ 
v^hich ifTues out of the Record of 
the lijrft Replevin^ and therefore 
cannot vary fronj the ][?.ecord out 
pf fvhich it i(rues, becaufe it feek$ 
a Deliverance pf thpfe Cattle whiph 
were formerly adjudged to the De- 
fendant pn tjie PlaintifPs Non-(uit^ 
and therefore ex yi Termini this 
fecpnd PeliVjcrance rauft be of the 
fame Beafts^ of which the firft De- 
liverance wa$ made to thcPlaintiflr 
by Replevin ; but it feems after the 
fecpnd Deliverance purchafcd, the 
Plaintiff may nipvc the Court for ^ 
Reftitutipn of the Withernam Bcafts. 

Where the Defendant put3 in at 
Plea to the Writ of Replevin, as 
Property in a Stranger pr in the De- 
fendant, and thefe Pleas difaffirming 
^he Property of the Plaintiff, are 

.■ ' 'by 
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t?y Vcrdid): found for the Defendant, 
or upon Demurrer adjudged for him, 
in thcfe Cafes the Defendant ihall 
have Rctujrn irrcpjevifable ; for 
(there could be no new Replevin at - 
Common Law, 9$ upon a Non- 
fuit^ becaufe the Court had already 
given thier Judgment upon the Ler 
gality of the Caption ; for if the 
Property be in the Defendant or a 
Stranger, the Plaintiff could have 
po Caufe to complain^ and therefore 
to grant a new Replevin, or which 
is the fame Thing, not to have made 
the Return irrcplevifabie, were to 
leave that feme Point open to an 
Examinatipn, which hath already 
been determined 5 and no Writ of 
fecond Deliverance can be given by 
the Statute, for that \% only upon the 
PlaintiflF's Non-fuit. 

But if the Defendant pleads Pror 
perty in the Plaintiff, and y. 5. 
"^hich only abates the Writ under 
tjre prcfent Form, or pleads cepit 

in 
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in alio Loco, which abates the 
Count, and confequently tJbc Writ, 
in thefe Cafes as there can be no Re- 
• turn without an Avowry, for Reafons 
already given, fo that Return can- 
not in the Nature of the Thing be 
irrepievifable, becaufe thefe Pleas 
only abating the Writ muft necef- 
farily allow a Writ under a better 
Form, and it were a Contradiaion 
to allow a new Repleviqi to the 
Plaintiff, for the fame Beafts which 
the Court hath returned to the De-i- 
fendant irreplevifablc. 80 if the 
Plaintiff confeffeth the Plea of the 
Defendant to be true, the Dcfen-^ 
dant {hall have Return^ but not irre^ 
plevifable, 

' If the Writ of Replevin abate 
? Lift, 340. for any Mifprifion in the Clark, 
the Defendant fhall have no Return 
at all, becaufe the Plaintiff is in no 
Default, but the Officer; fo that 
afcer fuch Abatement of the Writ^ 
the Plaintiff's Poffcifion of the Bcafts 

CPU' 
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continues; and therefore it feems 
that the Defendant in this Cafe is 
driven to a new Diilrefs. 

But if the Writ abate by Mifm-i Inft. 34#. 
formation or other Default of the 
Plaintiff, the Defendant (hall haye 
Return of the Beafts, but not irre- . 
plevifablc ; becaufc the Defendant by 
pleading to theWrit, allows the Plain- 
tiff another Writ under aonther Form* 

This Aft which awards the Re- 2 Inft, 34«. 
• turn irrcplcvifablc, extends only to 
the King's fuperior Courts of Juf- 
tice : for the A6t diredls quod At^ 
tachietur ilk qui Sfirinxit advent-- ' 
endum ad certum diem coram Jujii^ 
ciariis, coram qui bus Placitum dedu-^ 
catur in prafentia Partium^ which 
Words are to be underftood of the 
King's Juftices in his fuperior 
Courts ; for the Judges of inferior . 
Courts are looked upon as more 
fubjeft to Miftake and Partiality, 
tnd therefore hot to be trufted with 

the 
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the Power of awarding a Rcturfl 
irreplevifable, which is for ever to 
conclude the Plaintiff. But it fcema , 
that where Judgment was given upon 
Vcrdidt and not upon Non-fuit, the 
inferior Courts could award a Return 
irreplevifable at Common Law. 

We come now to fhew what Re- 
medy the Defendant hath when he 
cannot come at the Beafts on the 
Writ de Retorno Habendo. 

z Inft. 338. I^ ^s already obferved that by the 
beforemcntioned Aft of W.%. c. 2* 
the Sheriff before he executes the 
Writ of Replevin is obliged to 
take from the Plaintiff non foluth 
Plegios de profequendoy Jed etiam 
de averiis retumandisy fi adjudketuV 
Returnand\ etji (^uu alio tnodo plegios 
cepetity refpondeat ipfe de pretio ave^- 
riorum^ & habeat Dotninus diftrin- 
gem recuperareper breve quod reddat 
ii tot averia *oel cat alia) & fi non 
habeat Ballivus unde reddat ^ reddat 

fupt^ 
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,^j.irior fuus. The Method of pro- ^ }^^: 34o- 
ceeding upon this ACt i$, if the 
.Sheriff by the Wrk de Retorno Ha- 
iend0 cahnot find the original Dif* 
trefsi but returns Eiongetay the Dc- 
ie«dant hath a Scire Jaeias to fum-^ 
nioo the Perfons, who became 
Pledges for the PlaintiiFat the Exer 
cution of the original Rq^lcvin, that 
the Plaintiff would make Return 
of the original Diftrefs if Return 
thereof fhould be awarded; this 
Sicire faciai brings ihe Pledges into 
Court, and thereby gives them an 
Opportunity to conteft why the De- 
fendant Ihould not have Return of 
their Beafts, fincc the Plaintiff's 
Beads cannot be found, for whom 
they were Pledgers ; if the Pledges 
cannot fliew Gaufe, then the Defen-^ 
dant hath a Writ to have Return 
of the Beafts of the Pledges inftead 
of the Plaintiffs* 

If the Pledges prove infufficlent 
fo as the Sheriff can find none or^^'^ft-34^. 
L 1 their 
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Bro rctorn *^^^^ Cattle, and thereby- is obliged 
dcs avers pl.2 to retum nihil on the Writ ijafued 
^**^' ^75. jigainft the Bcafts of the Pledges, 
. the Sheriff then himfclf by the faid 
Aft becomes liable,; and the De- 
fendant hath a Scire facias groimd- 
ed upon the faid Aft, quod reddat ei 
(the Defendant) tot averia or ca-- 
talla ; fo that the Defendant is now 
fccured againft the Danger he was 
expofed to at Common Law, which 
was, that the Plaintiff who had the 
' Poflfcffion of the Diftrefs rertored 
to him by the Execution of the Re- 
plevin, would often fell or difpofc 
of them pending the Suit, and fo 
the Defendant tho' he had Judgment 
loft the Fruits of it. 

There is another Remedy for the 
Defendant, where the Sheriff re- 
turns Elongata on the Writ de Retor^ 
no Habendo^ and that is by Wither-^ 
nam againft the Plaintiff's Beaftt; 
but this is already mentioned under 

the Title Withernam. 

And 
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And now by the 17 Car. %. c. 7. 7 ^. 3 c 22. 
It is cnafted, that wherever any 
Plaintiff in Replevin fliall be Non- 
fuit before Ifliie joined in any Court 
of Record, the Defendant making 
a Suggeftion in Nature of an Avow- 
ry or Conufance for fuch Rent, to 
afcertain the Court of the Caufe of 
fuch Diftre/»,' the Court uport^his 
Prayer, ftiall award a Writ, Sfr. 
to enquire touching the Sum ia ar-^ 
rear at the Time of fuch Diftref? 
taken, and the Value of the Goods 
or Cattle diftrained, Gfr. and upon 
the Return of the Inquifition, the 
Defendant (hall have Judgment to 
recover againft the Plaintiflf^ the 
Arrearages of fuch . Rent, in Cafe 
the Goods or Cattle diftrained a- 
mount unto the Value; and in Cafe 
they (hall not amount to that Value, 
then fo much as the Value %i the 
faid Goods and Cattle fo diftrained 
/hall amount to, with his full Cofts 
pf Suit J and (hall have Execution 
L 1 r there* 
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thereupon by Fieri facias or Ekgii 
or otherwifc* So .if judgment be 
given upon Demurrer, for, the A* 
vowant for any Rent. And in Cafe 
the Plaintiff fhall be. 3^JoD-fpit aftep 
pOBufahcc or Avowry, made, an4 
tffuejoioedjj or. if the Yerdia {hajl 
be given agaiqft the P)aintjff> ^ tb? 
Jurors tha.t are iropaoc^lcd tto enquire 
of fjich Kji^ie, /hall at the Pi^ayer 
of >thc! Defendant .enquire conceris- 
ing the Suip, in rArxear, and the 
Value of the Goo43 ' or Cattle dijfr 
trained, and thereon ^bcf Avowant 
^all have Jjudgment,. (iff. 

! Wh^rf upon a: Dcriiurrcf, the 

&k^vTadc^^^^^^^* ^ha4' Jtidgm*nt for aRo- 
tMfn Jffcplevjfabte at. Common Law, 
mAf aiiWrit. of Encjuiry awarded 
^rftmet to this Statute, cwn Error 
brought,. il yrasobjetEted, that wIicb 
the Defendant proceeds oh the Stir 
tute, he ipbght riot to have Judgmexil: 
foriia. Rbtwn ; btft tjbe C&urt held 
thskt ; thq Jfjdgment ,^a$ well givet^ 
for feliS Statute doth t^Qt alter the 
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Judgment at CQmm€») Law^ but 
only givQS 9 farther Remedy. 

^re whctljcr * Writ of * fc^ 
cood Deliverance lies fince this Sta- 
tute, when the Avowry i$ for' Rcnt^ 
vide I Vent. 64* 

VIIL 0/ tie mit ff Recaption. 

- It is^ready obferved that, where f.n.b. 7 i.e. 
|:liff Defendant bathjadgmcnt upoq 
jiis AvDurry in* Hepkvin, h^ fhall 
have ReftitutioD of the fieafls, to 
detain them as a Pledge, uiHil the 
Rent or Duty for which they wert 
taken, ;be paid or fatisfied; and 
iince he hath got . Socurky t^ have 
Return upon making out the Jofticr 
of his firft Caption, it is highly rei- 
fonable that, pending thjtt Suit,' the 
Tenants flioqld b? proteifted .froip * 
Unhtix Diftrcflfcs ipf the faoie^Remt 

or 



• Mich.. 6 Geo. 2 Keef v. WeidimJ/i B. K 
•in Hih. i fecond Deliverance ^as denied m the 
Oife of a Non-fuit for Rent. 
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262 T^tf LAW 

or Caufc for which the firft Diftrcfi 
was taken ; and for this Purpofc the 
Writ of Recaption was framed, in 
which if the Defendant be convifted 
he fliall be fined to the King, be- 
caufe by the fecond Caption the De- 
fendant takes upon him to determine 
the Juftice and Legality of the firftp, 
while that very Point is under the 
Confidcration of the Court of Juf- 
tice in which the Replevin de- 
pends; for if the firft Diftrcfs were 
lawful, hp (hall have Return of it, 
and therefore the fecond is unreafo^^ 
nable ; and if the firft were unlaw* 
fal,. much more fo is the fecond 
Taking for tlie fame Caufe ; fo that 
the Recaption . lies where the Caufc 
of the firft Caption was juft. 

F.N.B71.E. Brft it fcems that \{ A diftrains 
' Beafts Damage Feafant, and pend- 
ing tiiat Suit, the fame Cattle or 
other Cattle of the fame Proprietors 
trefpafs the Soil of j4, A may difr 
train again pending the firft Suit, 

bc»- 
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of Replevins. 263 

becaufe each DiArefsisfor a Diflin<% 
and fcvcral Trcfpafs or Injury, for 
which-^. is intitled toSatisfadtion; for 
the Rcftitution of the Cattle for the 
firft Trefpafs will be no Com pen fa- 
tion for the fccond Trefpafs, fincc 
A. cannot legally with hold them as 
a Pledge for Satisfadtion of a fc- 
cond Trefpafs, when the firft is 
fatisfied. 

The Defign then of the Vl^rit ofF.N.B.;^.!. 
Recaption being to prevent a fccond '¥, 

Diftrefs for the fame Rent or Duty, 
It follows that the Defendant cannot 
avow as in Replevin, becaufe the 
Avowry \i in Order to have a Return 
of the Pledges, but in Recaption 
whether the firft Diftrefs were juft 
or unlawful, the Defendant cannot 
have Return of the Beafts under the 
Notion of the Pledge ; for that were 
to invert the Dcfign of the Law, 
by allowing the Defendant a fecond 
Diftrefs by Judgment upon that very 
Writ which was framed to punifh 

the 



5^ 
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the Pcrfon taking a feeond DiftrcfS 
for the fame Thing. 

>.N.B.72.B. In the Writ therefore of Recap- 
tion> the Defencknt muft * juftify 
as in TrefpafS) becaufe iince he can-* 
not avow the Taking under the 
Notion of a Pledge for a Rent or 
Duty, (in as much as he hath al- 
ready a Pledge for that, which will 
be returned to higi, if in thfe Event 
of the Suit in the Replevin the 
Rent appears to be in arrearj he 
muft therefore be looked upon as 
a Trefpafler, unlefs he can juftify 
the taking for another Claufe. 

And hence it is that there are no 
Pledges de Ristern^ tiabtndo taken 
from the Plaintiff as in the Reple- 
vin j becaufe tho* the Deliverance 
of the Beafts to the Plaintiff be im* 
mediate, as in the Replevin^ yet the 

Dc- 

* Note the Defence, Vi%i iefendii *vtm et In- 
juriam quatidOi &c. (ff quicquideft in cont emptuni 
Rimini Re git y i^ ejus mandatu 29 Efd. 3. 2%* 
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Defendant can have no Return^ bc« 
caufe if the Rent or Duty was un- 
paid for which the Diftrefs was 
taken, the Defendant will have 
P^cftitutidn of his firft ■ Diftrefs, 
which being to remain in his Hands 
'rill the Rent be~ paid, there is no 
Reafon for the Reftitution • of the 
fecond Diftrefs, and corifcquenily 
no Occafion . for the Pledges de Ri- 
torno Habendo^ as in the original 
Replevin. 

And here it Is not neceffary tb F.N.B.7a.B. 
entitle a Man to the Writ of Re- 
caption^ that the fame Beafts or 
Cattle be taken the fecond Time, 
which were firfl taken, but only 
that the Cattle or Beafts of the 
fame Perfon be diftrained for the 
fame Rent or Duty i for the Injury 
is the fame to the Plaintiff m Reple- 
vin, whether the ftrfl: Diftrefs be 
ajgain taken or any other Goods or 
Cattle of the Plaintiff^ and the 
Mm Writ 
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Writ of Recaption is to punUh the 
Injury. 

rN.B.72G. But if the Lord diftrains the 
Beafts of his Tenant for Rent» and 
afterwards diftrains the Beafts of 
J. S. a Stranger being on the Landj 
for the fame Rent/ in this Cafe no 
Writ of Recaption lies for this fe* 
cond Difirefs ^ not for the Tenant, 
becaufe the fecond Diftrefs Is not oi 
the Tenants Beafts, nor for J. S. 
becaufe the Beafts of y. S. were 
not formerly taken, and tlierefore 
y. 5# muft take out an original Re- 
plevin or his Adfcion of Trefpafs, as 
he thinks fit. 

F.K1.71.H. Yet if the Lord diftrains his Te- 
nant, and pending that Plea^ the 
Lord commands Im Servant to dif* 
train the Tenant again ibr the fame 
-Retat, the Tenant fhall have a Re- 
caption $gabft the Lord himfelf 
for the fecond Diftrefs, becaufe the 
kQond Diftreis is efteemed in Law 

to 
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to be taken by the Lord bimfelf, 
according to the Rule qui facitper 
alium^ fack perje ipjum^ fo if the 
Servant had taken the fccond Dif- 
trefs without the Lord's Command, 
yet if the Lord had afterwards by 
any Aft fubfequent ajgreed to the 
taking of the fccond Diftrefs, as by 
joyning in jiid with the Servant, 
to defend the Jufticc of tht Cap- 
tion, fuch fubfequent Agreement 
makes it a Diftrefs of the Lords, 
and to have been taken in his Right 
fib initio j for omnis ratibabitio man^ 
dato ^quiparaturi and a parol Agree* 
ment of the Lord's to the fecond 
Diftrcfs fe^ems fufficierit^ But if 
there be no fuch Command, orfub* 
fequent Agreenient of the Lords, 
the Tenant ihall have no Recaption 
ckher againft the Lord or the Ser- 
vant, tho* the Servant makes Gonu- 
fance of the fecond Diftrefs in Right 
of his Lord, and for the fame Rent' 
for which the Lord took the firft 
PiftFefsj for the Writ of Recap- 
M m 3 t(on 



Digitized 



by Google 



ji68 7i&tf LAW 

tlon is to punifti thc^fccond Caption^ 
only where 'cis wilfully made by the 
fainc Perfbn that made the firft, or 
by another, under his Diredbion or 
Authorify; and it may be that the 
Lord an4 his Servant had not No- 
tice of each others Caption, 

F.N.B.71.G. So t|iat it fecmsihat where there 
lis no precedent Commapd nor a fub- 
fequent Agreement of \hc Lord's 
to the ^^ryants fecond Caption, the 
Tenant is left to his Adtion of Trcf- 
pafs againflf the Servant ; becaufe 
the fecond Caption is a Violation of 
Property, and . unlawful, tho' the 
Rent be in Arrcar, Hhce the Lord 
by the firft fDiftrefs hath taken a 
pledge fpr his Rent, v^hich will be 
returned to him if in the Event of 
the Suit in Replevin the TT^nant be 
found ^o be 10 A r rear. 

If the tord diftrains the Beafts 
F.N.B. 71. r.^f j^ ^„j ^ f^r Rg^j 3„j for the 

|ame Rent diftrains a fecond Time 

the 
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of Replevins. 269 

the Bcafts of A. only, A. (hall have 
a Writ of Reception againO: the 
Lord, becanfe there is a Diilrcfs of 
A. already for that Rent, which 
the Lord will have a Return of, 
if the Rent be found in Arrcar. 

But if the firft Diftfcfs had been F.N3.72.E. 
only of A^ the Tenant, and the fe- 
cond Diftrefs had been the Cattte of 
A. arid of B. a Strapger, which they 
have in* Common,. Fitz-Herbert 
makes a Doubt whether A. in thii 
Cafe (ball have a Recaption, becauid 
of fi's. Intereft in the Cattle, for 
'tis plain B. cannot joy n in the Re-^ 
caption^ becaufe his Beads were ne-r 
vei* diftramed before. 

If the Lord diftriains his Tenant, 
and he replevies them, and the^^'^^iM- 

Lord avows for Rent, and th6 
Tenant pleads rien Arrear^ qr levy* 
cd by Diftrefs, and pending this Suit 
,an9ther Gale of Rent becomes due^ 
th^ Lord may diflrain again the 

Beaili 
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276 Ttbe LAW 

Beaih of tbc Tenant for the laft 
Rent Jricttfroi, and no Writ of 
Recaption lies> for the Tenant, be« 
cdufe thefe Difbrefles are for two 
diftina Caufes, that is iot lw6 fe- 
veral half Ye^s Rent* 

Bat if the T caant pleaded to the 
Avowry in the firft Replevin; flcr* 
ii fm Fee, and p^ing that Suk 
the Lord hjud dUtrained again for 
another half Years Roit, tfce Te* 
ftould have a Writ of Recaption^ 
bBcaufe by tiie Pfoar of Hiri de fiin 
ft^ the LoiKlfs Title to theHentii 
iclf and not to this or thit parti* 
endae Gale is is iDifpnte, and that 
Title may be defirrmined by the feft 
Caption, and therefore the fecond 
Diftrcfe bemg unoeccfTary to try the 
Title to the Rent, the Writ of Re» 
xaptioa lies to prevent it, and pi> 
nifli • the Lord for taking the fecond 
Diftrcfs, and to proted the Tenant 
firqaifuchOpprcfliop, 

-And 
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And this Writ of Recaption liesF.N.B72,A. 
for the Tenant before Avowry made 
by the Lord in the firft Replevin, 
for otherwife the Remedy v^rould not 
not be adequate ; becaufe the Lord 
might otherwife harrafs the Tenant 
by feveral Diftreffcs, before the Lord 
by the Rules of Court could be com- 
pelled to avow; but then the Te- 
nant mufl in his Declaration on the 
Recaption aver that the fecond Dif- 
trefs was taken for the fame Caufe as 
the firft; for otherwife the Tenant 
fails in making out to the Court his 
Title to the Writ of Recaption, and 
confequently cannot punifh the Lord 
for taking the fecond Diftrefs. 
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INDEX. 



Abatement. 

jDEcorddri^ P6ne and Certiorari no! abate* 

^^ able, for they do not give the Superior 
Court a Jurifdldtion page 145 

If two Perfons diftrain one Hprfc, Ox, &c^ 
and are obliged to make different Avowrys, 
both ifha 11 abate. 2i4 

Dijfferencc betwc^rt Picas in Abatfement in Re- 
plevin, and otbef Actions 17^ 

Difference between Pl^as in Abatement^ and 
in Bar 176 

Property in Dsrfendant or a Stranger, or in De- 
fendant and a Stranger may be pleaded in 
Abatement 177, 178 

Cepit in alio lo€0^ may be pleaded" in Abate* 
mcnt 178 

N h Where 
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INDEX. 



Abatement. 

tyEcorJdn\ Pbne and Certiorari no! abate* 

^^ able, for they do not give the Superior 
Court a Jurifdldtion page 145 

If two Perfons diftrain one Hprfc, Ox, Gfc* 
and are obliged to make different Avowrys, 
both ifhall abate. 2i4 

Dijfferencc betwc^rt Picas in Abatfement in Re- 
plevin, and otbef Actions 17^ 

Difference between Pl^as in Abatsment| and 
in Bar 176 

Property in Dt^fendant or a Stranger, or in De- 
fendant and a Stranger may be pleaded in 
Abatement 177, 178 

Cepii in alio locd^ may be pleaded- in Abate* 
mcnt 178 

N h Where 
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Where the Time is material, it may be tra- 
vcrfcd by the Defendant, and fuch Plea is ia 
Abatement i8o 

Acceptance. 

If the Tenant be diffcifed, and the Lord ac- 
cept Rent from the Diflcifor, it worked an 
cftoppcl between the Lord and Difleifor 222 

If thf Lord avow for Rents or Services he had 
by Collufion encroached in the Difleifor's 
Time, before the Diffcifce re-entered, the 
Difleifcc muft plead the fpccial Matter ^23 

But cannot plead that the DiiTcidbr was out of 
the Fee of the Lord ibid. 

Addition^ 

If the Defendant be without Addition in the 
Plaint, he Ihall have no Addition in the 
Kecordariy tho* he may be outlawed, for 
the Plea is not held on the Writ. 150 iVi 

Aid. 

Lefleefor Years of very Tenant, in Cafe the 
Lord avows on a Stranger, might pray in Aid 
of his Leffor, and oblige the Lord to avovir 
on him 2,25 
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INDEX. 
.Alias J Pluries Replevin. 

The Alias fometimcs, the Pluries always has 

the Claufc vel caufam nobis fignijices^ &c* 

and by this Claufc the Sheriff's Power is 

determined 85,91,92 

But unlefs this Claufc be infcrted, the Sheriff 

may proceed 93 

They are generally all fcrved together 89 

The Reafon the Alias IflTucs 8^ 

The Alias is returnable in C. B. in B^ R* or 

in Cane. g'z 

No Day is given the Defendant on the return 

of them 87>94 

Appearance. 

The Parties may appear in Replevin in any 
other Term,, than the Term the Sheriff 
makes his Return, and why 88 

If the Plaintiff declares of himfelf without a 
Rule to force him, the Method to oblige 
Defendant to appear, is by Attachment 

89,94 

If the Defendant'^ claim of Property be found 
pgainft him, he muft appear in Pdrfon, and 
cannot by Attorney 13^ 

N n » Whcfeyejr 
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yfhcrevtv Day is given the Defendant, therp 
canpot be Judgaie;nt given agaipfl; bim beforp 
Appearance 143 

Where by Plaintiff's Appearance, a parol hp\/d 
fCHioved, tho' the taking in one Coupty,, 
and iht Rffor'dari iffued to another i^jN^ 

AttacbmenU 

Attachment >s the firft Procefe in ]^eplcyia hy 
Plaint 84,9 1 >94 

Pives the P^rtij55 a Day in Court; 94 

1%^ contained in a Withernam^ when the Re- 
plevin is by Writ, bqt not when by Plaint 

100^^^ 03 

Avmry^ 

What 187 

pifFcrenpe bptween it^ and a Juftification 183 
At Law, wa§ to be on the very Tenant \%% 
Altered by the Statute of % i jff.- ^. and the Lord 

need only avow on the Land$ hpldcn of 

of him ibid. 

Pxcept they be granted tp the |^ing by the 

Tenant 190 

Byt this A(5t, the Lord may purfue the Tc- 

• papts p&afl-s, a^d take them if opce in View, ^ 
' ?Pf^ BVPW on this Adt: 1 8^1 
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Though the Tenant be named, the Avowry 
may be on the Statute ihid. 

How to avow on the Statute 191 

In what Cafes neceflfary to lay a Seiiin, and in 
what not ilriJ. 

Jn Avowry the Place laid may be travcrfcd, 
but cannof be varied without fuch traverfe 

X05 

The formal Word when a Man avows in hi> 
own Ri^ht, is iene Advocatj and for mak- 
ing CoDufance in Right of another, bene 
tognovit xo6 

But bene cognovit bath been held good on de- 
murrer, \yherc Defendant avowed in his 
own Right ' ibid. 

Avowry for Rent in Arrcar, tempore captionis^ 

. without faying, fidbuc aretro exi/iit^ good. 

ibid. 

Baron concluded his Avowry for Arrears of 
, Rent charge due to rhe Femme before Co- 
verture, as for an Arrcar due to the Huf- 
band, and yet held good xoj 

Jf one avows as Adminiffrator, and has no 

Right as fuch, but it appears he has a Right 

jure proprioy yet he (hall recover ao8 

If a Man avows for an entirety, and hath only 
a Right tp a Moiety, he cannot recover 209 

Therefore Join tenants and Coparceners muft 
fever in Avowry ibid^ 

Ancf 
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INDEX. 

And if one of them Diftrains, he muft avow 
in his own Right, and as Bailiff to the 
other ibid. 

Tenants in common muft make feveral A- 
vowrys x r f 

Where Leflbr avows for only part of a gale't 
Rent, he muft ihcw how the reft has been 
fatisfied xio 

Where Executors avow On the Statute of 3 x 
H* 8, for Arrears of Rent in Fee granted 
to their Teftator, they niuft fhew that the 
Lands continue in the Hands of the Te- 
nant, in whofe Time it incurred ibid. 

Two Perfons cannot make feveral Avowrys' 
for an Ox, &c. for Judgment eannot be 
given for both xix 

In an Avowry, -iene cognovit captionem ave^ 
rior. pr^d. in pned. loco, without faying^ 
tempore qno, &C. good 1 1 1 

Avowry cannot be for a he riot generally, but 
muft be for the beft Beaft %iz 

Defendant cannot avow on a Writ of Recap* 
tion, as he may in Replevin 3,63 

Baron and Feme, 

Baron concluded his Avowry for Arrears of 
Rent charge, due to the Feme before the 
Coverture as for an Arrear due to the Huf- 
band, and yet held good 207 

femf 
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Feme may avow after the Death of the Huf- 
band, as Adminiflratrix for Arrears of a 
Rent charge granted to her Hufband and her 
for her Life, becaufe it appears by the 
Grant that the Avowry is good 208 

Baron aJone may bring Replevin for the Goods 
of his Wife, taken whilft fhfi was Sole 169 

Certiorari 

A Certiorari is to return the Proceedings of a 
Court, of a circumfcribed Authority, to 
enable a fuperior Court to grant Execution 

158 

Inferior Court muft fend the whole Record m 
the fame plight as when the Writ came ibid. 

County Court and Court Inferior, 

Procefs of Execution in the County Court 
and Court Baron by Diftrefs \ 7 

Inferior Court cannot commit for a Contempt 
out of Court ibid. 

Inferior Court on a Nonfuit cannot order . a 
Return irreplcvifable on the Statute, but at 
-Law might on a Vcrdift X55 

Vay 
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INDEX. 
Day in Court. 

In Replevin, Alias or Pluries^ no Day \t 
given the Defendant on the Return of the 
Writs, as in other Originals 87,90 

Way to give the Parties Day on the Pluriei 
Replevin 94 

Every Pone ought to give a Day in Court 84 

And in IVitbernam it is given by the Attach- 
ment lOl 

The Writ de proprietate Probanda gives the 
Parties Day in Court 131 

Damages. 

Whilftthc Law Wager v^ras allowed, the De- 
fendant had no Damages, tho* the tender 
proved infufficient 69 

But if the Defendant failed in his Law Wager 
the Plaintiff had Damages 70 

Defendant fhall have Damages in a Withernam^ 

, on an Elongata returned on a Writ de Re-^ 
torn9 Habendo izi 

Damages are recoverable on a falfe Claim of 
Property 132* 

Pleas of. Juftification cover the Defendant 
from Damages 1 8 4, 1 8 5 

Declaration. 
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Dectaratfon. 

Is little more than a Recital of the Writ ty% 
Muft charge the Caption at fuch a Place, and 
likewife (hew the Locm in quo ibid„ 

But if the Defendant pleads ndn cepit^ this 
makes the count good 1 7 3 

Where the Sheriff returns Replegiari feci^ tho' 
the Writbein thei)^/m<?t, thi5 Count may 
bjs in the Detinuity but if there be no de- 
livery of the Cattle, it niuft be in the De* 
tinet I73»i74 

When a Caufe is removed out. of the Count^ 
• Court, the\ .Plaintiff muft declare de mvo 

... 1*51 

Defendant may compel Plaintiff t6 declare, tho* 

he hath no Day in Court), for other wife I* 

. could have no Return 89 

Demurrer. 

* - * • •, 

Unlcfs the Locus in quo be mentioned in the 

Dcciaratiooy the Defendant iiiay Demu.r . 

. . if^i 

But if he doth not, and pleads non cepit^ it is 

' cured ibid: 

If the Writ be in the Z)^/;V«,,and the Count be 

ill the Detinuity Defendant may dcmurr 

174 
O o Detention. 
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Detention. 

Where Arrears of Rent, or amends in Cafe of 
Trcjfpafs are tendered before impounding, the 
Detention is unlawful 64 

j6o where after the Avowant hath Judgment 
for return Irreplevifable, the Owner 
tenders all that is due on the Judgment 66 

Formerly the Tryal of the legality of the De- 
tention was by proving Injianter a fufficient 
Tender 68 

But it is now put in IfTuc, and tried by a Jury 70 

If the Detention be not originally lawful, it 
cannot become Co ex po/i JaSlo iz% 

The Detention muft be anfwered to in pleading 
as well as the Opuon 182 

And yet the Plaintiff may avow for Rentarrcar 

, tempore Captionis^ without adbua aretro 
exijiit * 246 

Difclaimer. 

X%^ Rcnuhciaiionofthe Tenancy upon which, 
under the Feud, the Lord was entitled to a 
Reftitution of the Land 214 

Tenant cannot difch.im to aa Avowry under 
the Statute, and why ^15 

Tenant 
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Tenant cannot difcl. im where Conufee of a 
Fine of a Seigniory brings a per quafervi- 
tia^ to enforce an Attornment ibid. 

Tenant difclaiming mu(L be a Perfon Capax^ 
as an Infant cannot be 216 

New a Perfon itxkAjure alieno, as an Abbot 

ibid. 

Mefne may difclaim, and the Tenant holds of 
the Lord 2I7 

Tenant in a Forme Jon may 218 

PifFercncc betwixt Difclaimer and non T?r 
nurp iiidf 

Pemandant may aver on Tenant in Affizc, 
that he was Tenant, to have Damages ibid. 

Difcontinuanf:^. 

Plaint may be removed aftpr a Piicontinance 

156 

\ji Defendant plead in Abatement of the Writ, 
and make Cqnufancp as he ought, if the 
Plaintiff Traverfe the Conufance, it is a Dif- 
pontipuanpe ' Ij^ 

Dijfeiffin. 

Plflcifee had a Power to compel the Lord to 

avQw upon him,' after his Acceptance of 

the^Rent from the pilfeiflpf jix 

Oox But 
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But after fuch Acceptance, if the Diflcife jiyed 
without Heirs, the Lord could npt enter on 
the Tenancy for thcEfchcat ihid. 

If theLord accq)t$ greater Rent from tJieDifleir 
for, than the Diflcifee was obliged to pay, 
and .he afterwards avows on the DiiTcifee, 
DiflTeifee may plead the fpcpial Matter 2x3 

So may his Lcflee ' ^24, 

Vifirefs, 

Diftrefs, what I 

Given in lieu of the Forfeiture, for not perr 
forming the feudal Servicer referycd by thofc 
Tenures ibid^ 

Became grievous and oppreffive 3 

RedrefTcd by Stat. M^rlb. r. and tiirpcd on- 
ly to Pledges 6 
No Diftrefs Ihould be exceffivc 53 
He that Diftrains need not give Npticc of his 
taking the Diftrefs 54 
Unlcfs in »Cafe of c/cad Chatties, and Q^ 

ibid. 
A Diftrefs ought not to be ufcd or bound 58 

In what Cafes Diftrefs lieSy and in 
what not. 

It lies for Services arifing from the Tenure, as 
Homage^ Fealty, ^f. ^ 8 

* ' For 



Digitized 



by Google 



INDEX. 

iFor Relief proper, jnd for Relief wpropcr 
by Pjrefcription ibid^ 

For Heriot Service ii 

But not for Hcript Cuftom 12 

Fo;* Fioes and At^erciamo^ts in a Covrt Leet 

»5 

But not for AtnerGianicots in 9 Court 9^ron 

ibid. 

ynlefs fey Prefcription, or where the Manor 
belongs to the Kii)g, and the EeafoQ 
therepf 2.5 

Lies for Rent in the nature of a prerogative 
Procefs, to take v(f ithout Summens 3 2 

for Toll in Fairs or Markets, as a Recom- 
pence for the Damage done the Soil 3 3 

For Amerciaments on a Tpwnfliip, and the 
fame aileffed to be raifed by a Day certain, 
or Diftrefs 34 

For Penalty for breach of a' By-Laivv, if pro- 
vided by the By-Law * 3 5 

For Damage Feafant 3 7 

TFhat Things are dijirainable^ and 
what cannot be diftrained for Rent. 

Money cannot be diftrained if loofe, other- 
wife if in a Bagg 38 
Jfpr loofe fhocks of Corn befpre the Stat. 

39 
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Yet Corn and Hay in a Cart might iblL 

Utenfils of onc^ Trade, and Beads of the 
Plow cannot for Rent, if other Things^ can 
be found, aliter for Damage Feajant 40, 4 1 

Goods fent to a Tradefman cannot 41 

If Bcafts cfcape into another's Land, they may 
for Rent, or any accidental Services 43 

But if they come in for want of Fences in the 
Lcffce, quere if he can diftrflin Damage 
Feajant ; the Landlord may for Rent 44 

So where a Stranger Grazes for a Night, by 
Leflbrs Confent, and Licence of the Lcfiee, 
yet the Lcflbr may diftrain for Rent iq 
Arrear 45 

But Cattle in a publickinn are not diftrainable 

Grantee of a Reqt Charge, cannot diftrain the 
Beafts of a Stranger, until they are Levant 
and couchant ibid. 

Sheriff may diftrain a Stranger's Beafts on my 
Land for ifllies forfeited by me in the 
King's Court - 47 

Things fixed to the Freehold, or part of the 
Freehold, cannot be difjtrained 48 

A Milftonc cannot be diftrained, tho' it be re- 
moved to be picked ibid. 

Nor Things in the manual Occupation of ano- 
ther, as an Ax in the Hand^ of a Car-i 
pentcr 49 

Nor 
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Nor Goods in the Cuftody.of the Law, as 
Goods taken Damage Feafant^ cannot be 
taken for Rent ibid. 

At what "Time^ and in what Place a 
Dijirefs may^ or may not be taken. 

No private Perfon can diftrain Beafts qS of 
his own Land 5 1 

Or in the Highway ihid. 

Nor Things removed or^gone off the Land in 
his View, until the Stat. jx 

Nor in the Night, unlefsfor Damage Ftajant 

Double. 

If the Defendant in Replevin, plead in Abate- 
ment of the Writ and make Conufancc, if 
the Plaintiff (hould join iffue on the Plea, 
and Traverfe the Conufance alfo, it is 
Double 179 

Enquiry ^2iViA Writ of Enquiry. 

Where ncceffary to afcertain Damages 238 

Not where there is a Vcrdift ibid, t^o 

Or if the Parties Confent that the Court (hall 

fettle them 241 

I. Entry 
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Efttry. 

A Difclaimer gives the Demandant a Rigiit oj^ 
Entry 119 

Where Plea of non Tenure does fo Hid* 

In a Precipe againft two^ if one makes De- 
fault after Default, andnbe other DHclaims^ 
the Lord may enter ibidi 



Eftoppel. 



If the Lord collude with the Difleifor^ and 
accept Rent from him, he is Eftoppcd, in 
Cafe Diffcifce dies without Heirs, to enter 
for the Efcheat, and the Difleifor was Eftop-^ 
pcd to ftay, he was not his Tenant i^^^ 

jiliterM Deflcifor had died feifed, and the 
Lord had accepted Rent from the Heir, for 
the Eftoppel remains, the Difltifec*s Entry 
being Tolled ' %x6 

If the Lord get more Rent from Diffeifor than 
the DiiTcifee is obliged to pay, and after 
avows on Difleifee for the Rent he encroach- 
ed, Diffeifee may plead the fpccial Matter/ 
and is not Efto|^d ^ 2x3 

Evidence 
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Evidence. 

\{ Tender be pleaded to the Lord, and the 
Evidence is a Tender to the Baijif? in the 
Lord*s Prefencej this won't maintain thq 
Plea ' > . / > 66 

But if Tender be pleaded to the Lord, and a, 
Diftrefs proved to be taken by a Bailiff ia 
the Lord's Abfence, who is his ufual Re- 
ceiver, ^//^r^if-not fufficient ibid. 

Oil nsn CepitJic^ a Sow and Piggs, Defendant 
' can't jultify that the Sow furrowed after Cap- 
tion ' \ ' 170 

Iii Treipa6; the . Defendant may in Evidence 

- fhew a Property in himfcif on the General 

ifluc, but not in Replevin " i8t 

Execution. 

' piftrefe taken for an Amerciament in a Cxmt 
Leet, is in Nature of an. Execution 17 

' Execution in.a Court Baron w^d County Court, 
r ^ only by Diftrdi . ' ^8 

But a'^Wiit.^c' E^ecutipne/Judicii lies on fuch 
^ . judgments .-. • .... ,. 2.^ 

Fmes dmerciaments. 

Diifefence between Fines and 'A^^^^iW^cnts^ • 
. ? P What 
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What Court hath Power to impofe a Fine l6 

A Fine creates a Debt, \yhich may be levied 
byDiftrefs 17 

At Law DO Fine to the King, but where the 
Sheriff returned an Elongata, or claim of 
Property, and that only for the Contempt 
of the Procefs 95 

Sheriff may Fine the Defendant that won't 
deJiver his Diftrefs J05 

When Defendant comes in to Gage Deliverance 

after a Withernam in mefnc Procefs he is 

to be fined ix6 

' So for a falfe claim of Property i5x,i33 

Or on Convi(Stion on a Writ of Recaption 

x6x 

Forfeiture. 

Forfeiture for non Performance of the Feudal 
Service, turned into Diftrels 2,3 

If the Defendant's Goods are attached, to 
compel an Appearance in the Court Baron, 
or County Court, and he make default, the 
Goods are forfeited and why 18 

Alifer in Execution on a Levari^ before the 
Writ de Executione Judicii ' %g 

Gage Deliverance. 

IF the Defendant appears at the Pluries re- 
ti^rnable^ he may gage Deliverance, and the 
Withernam (hall not go ^ 1 1 1 

' The 
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The Defendant ftiou'd gage Deliverance of 
what was levied of the Plaintiff by Wither^ 
nanif on his being nonfuited 115 

If Withernam li awarded, and afterwards j:hc 
Defendant avows the taking, as his proper 
Goods or denies the taking, the PlaintifF 
ihall gage Deliverance of the Withernam 

Habeas Corpus. 

Writ of Liberty 159 

The Body muft be fent to the Superior Court, 

and the Caufe of Icnprifonmenc ibid» 

Herriot. 

What Herriot is, and what it was formerly i r 
Herriot Scvvice, a Rcfervation on the Tenure 

by the Lord 12 

Herriot Cuftom, aGrant of the Tenant to the 

Lord . Hid. 

One cannot avow for a Herriot generally, but 

for thcbeftBcaft 2,12 

Hors de fon fee. 

The Pica of Hors de Jon fee is, where the Te-* 
nant takes upon him the State of the. Land, 
P p 2 an4 
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Jnd acknowlcc'g^s to holdby fi(th Services, 
if he be within the Seignory of the Lord 

2X0 

Cannot be plcadcfJ to a Writ oiMortd^ancef^or 
for the Services X2I 

May be pleaded by a Stranger, if the Lord 
avows upon hlm^ ibtd^ 

And a Stranger can plead nothing b»t Hor^ 
fiefon fee %%j 



Ijfue General f 

tn Replevin the general Ifluc is non cepit x 8 1 
The C;^ption and Detention only m i/Tue by 

that Plea^ and not the Property ^ ihidf 

f^on eft culpabilis de captione pr^ediSidy no Plea, 

bccaufe it does not anfwer the Detention 

yudgment. 

For the Plaintiff is only for Damages 237 

For the Defendant is that he fhall have return 

irreplegiablc of the Cattle ' x > 9 

Judgment for a Return at common Law, and 

a Writ of Enquiry, according to the &tat. 

pi lyCarf i, c, 7, he)d good ?6o 

Jujlificafign. 
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yuftification. 

Difference between an Avowry and a Juftifi- 
cation- 183 

Two Sorts, wliere they difaffirm the Proper- 
tyin the Plain tifF 184 

And where they affirm the Plaintiff's Property, 
Jbut cover the Defendant from Damages 

King. 

iTheKing may di(lram for an Amerciamenc 
in his Manner 24 

Replevin lyes not agaifift him, and the R^afon 
thereof 168 

LeeU 

Lect derived out of the Torn of the Sheriff 

16 

Limitations. 

The Lord in his Avowry not alledge a Seifin 
?vithin 40 Years, and why 193 
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But in an Avowry on a Rent rcfcrvcd on a 
Gift in Tail, &c. if the Seifin of the Rent be 
within the Statute of Limitation^ the Statute 
may be pleaded in Bar 195 

So Grantee of a Rent Charge, may plead the 
Statute, unlefs Seiiin be within the Time 
thereby prefcribcd 1 96 

When the Tenant pleads this Statute, he 
fliould acknowledge the Tenure, that the 
Lord may have a Writ of Cuftoms X35 

Mannor. 

If a Diftrefs was taken in a Mannor, at Law 
the Sheriff could not deliver the Diftrefs 
without a non Ommittas 80 

But now by the Statute he may, if he iffues a 
Warrant to the BailiflT, who neglefts or re- 
fufes to Anfwer ibid. 

If a Diftrefs be taken in the County, and im- 
pounded in a Liberty, he may without a 
previous Warrant 8i 

A Caufe cannot be removed out of the LordV 
Court by Pone or Recordare^ without 
fliewing Caufe 140 

The Form of fuch Caufe 141 

Nonjuit. 

After a Nonfuit at Law, Plaintiff might re- 
plevy the fame Diftrefs in infinitum 7 5 

Thi5 
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This remedied by Statute, which -gave tll« 
Writ of fecond Deliverance 76 

If thc-Defendant comes into Court the Day the 
Sheriff is to return the Writ, he can't Non- 
fuit the Plaintiff that Day, becaufe the Plain- 
tiff has given no Day to the Defendant in 
Court 95 

But there is a fpecial Writ to Summon the 
Plaintiff to come in, and if he doth not he 
fhall be Nonfuited 96 

Where 2 Pone doth not contain a Summons, 
as it ought, fuch fpecial Writ muft be taken 
out, before the Plaintiff is demandable iiid. 

But if taken out regularly, the Plaintiff is de- 
mandable on Peril of a Nonfuit 141 

Plaintiff is alwas demandable where a Day is 
given the Defendant 143 

Notice. 

He that Diftrains living Chattels, need not gi\^e 
Notice of the Caption, becaufe there is a 
publick Pound appointed by Law to keep 
the Diftrefs 54 

Aliter of dead Chattels — ^u. ibid. 

Pleas J Pleadings^ fee Traverfe. 

H^rs de fon fee at Law pleaded to an Avowry^ 
prevented a Tryal becaufe the Freehold in 
cjucftion 73 

This 
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This rcdrefled by the Statute that gave a Pon^ 
to the Lord to remove the Caufe withouc 
taking away the Pledges 74 

Defendant can't plead what is contrary to the 
SherijSs return, as non Elongata^ or that the 
Beads died in Pound 126 

DiflEerence betwecE Pleas in Abatement, in Re- 
plevin, and other Aftions 175 

How Pleas in Abatement differ from thofe in 
Barr - 176 

Defendant may plead Property in hioxfelf in 
Abatement, or in B^rr 177 

He may plead Property, in a Stranger, iq A- 
batement ibid. 

Or in Plaintiff and a Stranger 178 

Or Opit in aliot hco ibid. 

So where he Travcrfes the Time of ihe Cap- 
tion, and by that makes the Time material 

. .- 180 

IJon Culpabilis ^e cabtione^ not fufficient, for 
the Detention man be anfwcred 182 

Yet an Avowry . for Rent in Arrcar, tempre 
Caftionisy is good .206 

Difference betweep a Juftifiqtioa, and an A- 
vowry ' "* - ' ig.j 

And between Pleas in Juftification, that agirin, 
or difafiirm the Plaintiff ^s Property i B^ 
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Pledges^ 

At Law were only de prafequendd^ to anfwer 

* Amerciaments pro falfo clamor e^ but by th§ 

Statute are required de aijeriis Retornandis '""' 

Pledges de Retorno habendo may be by Bond, 
even of the. Plain tiff himfelf '" '78 

But not Money or other Cattle fawned,' and 
why * ... *79 

Tho' the Statute (ays Pledges in the plural 
Number, yet if* one Pledge . be ' fufRcrent to 
Atifwer, it's enough ' " /3/V, 

No "Pledges are required in. a Writ of. Re- 
caption ' ' ' ' ' ' - ^^264 

If Defendant don't appear on the Summons ia 
Replevin, he ought to gtve Pledges '29 

Where Retorno habendo iflues againft the 

■ Pledges Beafts ' • i'fj 

Pone, 

Given by the Statute to the Avowant, and the 
Pledges not deftroyed *•* * 73 

Where Replevin is feived without Altai pr 
P/z/rm the Sheriff may hold plea himfelf; 
but either of the Parties may remove it by 
Fone •-• . ' ' ^ 84 
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F^ormof the Writ ^ ^ i|6 

Fone contaiDS a Summons in it, by which Day 
. is given to the other Party in the Court above 

137 

If the Pm^ doth kot contain fuch Summons 

' Ms bad, yet the Court will proceed on the 

bad Writ removed 96 

Difference between Pone and Kecordare 135 

Plaintiff on a Pone need not (hew Caufe for 

. removing a Caufe out of the County Court, 

: but the Defendant muft^ . . 137 

^^iter out of the Cmirt of the Lord 1 48 

The fcveral Cauics of removal I3i,l59f 

Gaptoi lies on default on a Pone ^ f 4a 

c pound. 

Overt or Covert . iiia4 

Living Chattels diftraincd, fliould be put re- 
gularly in a Pound overt. 58 
cJDead Chattels in a Pound covert* S7 
At Law a Man. might impound his Diflrels 
anywhere .56 
But I^cobvenienclee attending this^ it was 
altered by Statute i&idr 
Jpipounding hco alterius, who may do fo 1 63 

PrefiripHon. 

ij4t>- J — ' - 
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Prefcription, 

Where the Lord is entitled to Relief by Prcr 

fcription, he muft alfo (hew a precriptible 

Remedy to take the Diftrefe lo 

So of Amerciaments 24 

jBoof Fines impofed by aLeet, where it*s Ju- 

rifdid^ion is by Cuftom, and ^rg certo Leto 

25,26 

Procefs. 

Attachment, or Diftrefs of the Defendant's 
Goods, is the laft and great jProccfs, to niakc 
the Defendant appear 27 

If Defendant njakcs cjefault the Goods are 
forfeited 27,28 

Execution in the County Court, or Court 
Baron, is only by Diftrefs 28 

If Defendant does not appear on the Summons 
in the Lord's Court, he ought to give 
Pledges 29 

If he cannot find Pledges, he is to be attach- 
ed /^r*y^^w 3^ 

In a Levari for a Debt recovered in the Lord's 
Court, the Goods are not forfeited 3 i 

Firft Procefs in Replevin, at common Law, 
was only Diftrefs infinite 95 

8wt now is by Attachment 84,90,94 

(^(j % Whether 
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Whether the Suit be by Writ, or Plaint, the 
SherlfFfliould attach the Defendant by his 
' Goods, to appear at his next Court . 91 
If the Plaintiff comes into Court on the P/tf- 
ries^ the Defendant may be brought intp 
^ Court by Attachment '04 

But the Defendant can't demand the Plaintiff, 
,\ but muft hayea fpecialWrit ^ §5 

A Capias^ and Proccfs of Outlawry given 
agaihft ' the Defendant in Replevin by thq 
■ Statute ibid, 117 

Procefs in Withernam is by Attachment i6x 
ACapiaSy znd Proccfs of Outlawry lies in 
; I Withernam at common Law 1 1 1, 1 1 6, i x6 
And in the Writ de proprietate probanda 1 16 
Lies againft the Plaintiff on a retorno habendo 
,...'. 117 

Withernam \% fometinjes an original Procefs, 
foiiietimes a judicial one, in the firft Cafe it 
is only a Pain quoufque the Defendant gages 
deliverance, in the laft it changes the Pro- 
perty 114 
Capiat lies on a default njadc by the Defendant, 
on a Fone brought by the Plaintiff in a Re- 
plevin by Plaint, but not on a Jufiicies 151 N'. 

Property. 

No Property to be ch^inged without the King*s 
' Writ, except for default of Appearance On 

vwJ 
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^n Attachment in a Court Baronj or County 
Court . zS 

i^ot by a Levari in an inferior Court, with- 
out a Writ de executione Judiciis 3 i 

Where changed by the Withernam^ and where 
not \\\ 

How to be pleaded by the Defendant 177,178 

Proprietate probanda. 

How the Proceedings are on a Plaint, when 
Property is claim'd I2'9,T36 

How on Original Writ ?3o 

If the Property be found for the Plaintiff, the 
Defendant may remove it by Recordari 136 

What jemcdy the PlaintifF hath if the Inqucft 
or Verdia be for the Defendant 130,132, 

Jf the Property befound for the Defendant on 

» .theWrit, thercisanend of the Replevin, .132. 

3ailiff can't make cjaim of Property on a Plaint 

Aliteroi a Bailiff above J34 

Recaption. 

What a6i 

Lies wjiere the firfl Gaption wasjuft x6z 

Lies not in Cafe of Damage Feajant ibid^ 

The 
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The defign of the Writ is to prevent two Dif- 
treflcs for the fame Rent or Duty 263 

Defendant can't avow on this Writ as in Re- 
plevin, and why ibid. 

But muft juftify as he may in Trcfpafs 264 

No Pledges in this Writ ibiL 

Not neceflary the identical Cattle be taken, if 
the Cattle be the fame Perfons, and taken 
for the Duty by the fame Perfon, or by hi5 
Dircftion 265 

If the Lord diftrains the Beafts of his Tenant 
for Rent, and afterwards diftrains the Beafts 
of a Stranger for the fame Rent^ there can 
be no Recaption x66 

If the Lord diftrains his Tenant, and pending 
that Plea, the Lord commands his Servant 
to diftrain again, the Tenant ihall have Re- 
caption ibid. 

So if the Lord had by any a6k fubfequent 
agreed to the fecond Diftrcfs 2-67 

But if there be no fuch precedent command 
or fubfequent agreement, the Tenant is left 
to his Aftion of Trefpafs againft the Ser- 
vant •x68 

If A. and B. are once diftrained, and a (econd 
Diftrefs is taken for the fame Duty againft 
ji. alone, a Recaption lies 268 

But if the firft Diftrefs had been againft A. the 
Tenant alone, and the fecond againft A. and 
B* a Stranger, ^iere 269 

if 
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If a Diftrefs be taken for Rent^ and a Reple- 
vin^ and pending the Suit another Gale be- 
comes due^ and Diflrefs taken for that Gale, 
no Recaption lyes 269 

Unlefs the Tenant plead Hors de fin fee to the 
firft Gale, a7o 

It lies before Avowry 271 

Recordare. 

Form ©f the Writ 141 

Difference between Pone and Recordare 135 
Replevin by Writ or Plaint removed by Re^ 

cor dare 135 

Plaintiff may remove a Caufe, without (hewing 

Caufe out of County Court, Defendant 

cannot , 137,148 

fiut neither Plaintiff or Defendant can remove 

out of the Lord's Court without Caufc 

Recordare ca»*t remove a Record out of a Court 
of Record, it ought to be by Habeas Cor^ 
pus^ or Certiorari, but if they obey the Writ 
which they needed not^ they ought not to 
proceed after '5^ 

The fuperior Courts have no Authority to pro- 
ceed on a Record in Replevin removed by 

Recordari 
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^ecordare^ without a Writ ^pd coram 

"vobis, &c. Aliterii hy Certiorari 15^,159 

tVherc Defendant fued Recordare in a difFerent 

' County from fhc place of the Caption, yet 

the Plaint was removed 1 47-iV, 



Relief. 

Two Sorts, proper and improper 



Reple 



levtUi 

What ~ ^ ^ (>t 

At commonX^w a jufticial Writ 63 

Two Things complained of in it, wjs. the 
Taking a«d Detention ^ 64 

Muft principally confider whether the Caption 
be juft or not ibid. 

The Repkvin by Plaint introdiaccd by the Sta- 
tute of Marlbr. c* %u y^ 
Where Freehold came in queftion, the County 
Court cou'd not proceed^ but this was re- 
medied by JVeft, X. c. 2, wi^icb gav$ the 
Defendant a. Pw^ 73 
Muft be executed by the Sheriff^ even in his 
^ pwn Cafe 171 

For 
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pQT whom Replevin liit^ and in what 
Cafes. ; : 

ForGcx>ds Ihave an abfolute Pt«opcrfy in r6a 
if the Pro^rty be only P6ffdfery or quali-l 
fifed, but then the Replevin muft be fpccial 

ibid. 

If A^ takes my Gb6ds by Command of 5* 

Replevin lies againft both 163 

M my Leffor dilffirains my Tenant, I may; 

put my Beafts in Pound inftcad of my Te-* 

. nants, and replevy them as if taken at firift 

ihi^i 
Several' caniicrf j&m in Rcpleviri. where uhlSi 
' Pibpcrty is fcveral £65 

Ik. lies for Beafts fera Ndlura^ if roilkioied 
and taken out of my PofTcffion, or if they 
h2ive Animumhevertendi^ 166 

Lies not for Goods taken in Execution by a 
. ;fuperior Coartj a/iUr if by an inferior 
t : Court . . ; rkid. 

Lies fpr Executors for the Goods: of their 
Tettatpr i;6gr 

Fon.Hufband alone for the Goods of his Wife 
. taken vsrhilft fhe was fole rdid» 

Lies for Sow and Piggs^ tho* tfee Piggs furrow- 
ed 'after the Sow w^s taken Damage Feafant 

170 

Rr Lies 
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Lies not for Charters relating to the Inheri- 
tance, for they defccnd to the Heir ibid. 
Nor for Goods taken in Foreign Parts 17 1 
if Beafts are taken in one County and carried 
- into aiiotber, if lies in either County ibid. 
Lies not againft the King where he is a Party 

168 

Refcue. 

If a Diftrfefs be taken without Caufe, the 
Owner may refcue them before they are im- 
pounded, not after. 59 

But a Stranger cannot ibid. 

After the Cattle are impoittidcd without a: 
Caufe, if the Owner find« .the Pound un- 

- lock'themayrefcue ibid^. 

* Retorno Hahendo. 

In pleas in Abatement, Defendant muft mike 

Conufance for a Return, or he leaves a Right 

• inthePlaThtifFto retain tbd Diftrefs i^^ 

Wfiereyer the Defendant avo>ys and hath 

'Judgment in his !^avbur,'he fhall faavfe a 

' Return. , ^ ' ^i^i 

Wherever the ■ Defttfdant pleads Property in 

himfclf or a Stranger, and Mt-s found;- ^he 

flhall have a Return irreplcvifable a4X, ^52 

But 
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But if he pleads Property in the Plaintiff and a 
Strangcr^he (hall haven* Return 243, 253. 

So on Defendant's traverfing the Locus in quo 
he (hall have no Return, the' the Iffue be 
found for him, withotrt a Conufance or 
Avowry made 244 

If the Lord refufe a Tender of the Rent be^ 
fore the Diftrefs impounded,he ihall not have 
a Return ibid^ 

If Plaintiff be non-futed before he counts, De- 
fendant (hall have Return 245 

But if he be Non-fuit after counting, Defen- 
dant muft avow to have a Return ibid. 

Upon Non-fuitof the Plaintiff, the Return wa§ 
never irreplevifable at common L^w 246 

Bat this being inconvenient was remedied by 
the Stat, of Weft. z. c- x. which gives the 
Writ of fecond Deliverance 247 

If the Defendant in fecond Deliverance hath 
Judgment, whether by Non-fuit of the 
Plaintiff^ by Abatement of the Writ, or by 
difcontinuance of the Plea, the Defendant 
flxall have Return irreplevifable 149 

If the Writ abate by miftake of the Officer 
Defendant (hall not have Return 254 

But it is other wife, if the Writ abate by the 
Mifinformation of the Plaintiff, for there 
(hall be a Return, but not irreplevifable X53 

If the Plaintiff confeffeth the Defendants Plea 

to the Writ, Defendant fhall have Return 

R r a but 
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but not irrrcplcvifable 154 

Where Hetorno Habendo (hall go againft 

pledges Cattle 257 

Scirefacias. 

Scirf facias the proper Proccfs to bring in the' 
Pledges in Replevin 79, 257 

Need not be returned to entitle the Party to a 
Capias \n Withernam ixi, 127 

If on the Retorno Habendo againft the Pledges 
Cattle, the SheriiF returi) »//, a Scirefaaas 
ifTucs quod Vicecomes ipje reddat ei tot ave^ 
ria^ &c. 2.$^ 

Second Deliverance. 

Given by the Stt^t^ of ffejlm. %. c. 2. ^47 
A Writ Judicial ^ a48 

The Form of it. ibid. 

Second Deliverance is 9 Superfedeas to the Re^ 
torno Habendo^ If it come before the Re- 
turn made ; If aftf r, it*8 in the Nature of a 
new Replevin . 'l^i 

Where a Withernam iffiies or a Retorm Ha- 
bendo on a Non-fuit, the fecqnd Deliverance 
muft not be fued of the B«aft$ delivered in 
Withernam^^ but of the {kafts fiift taken 

Second 
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Second Deliverance ic not grantable [in Cafe 
of a Non-fuit for Rent after Avowry fijocc 
the Statute of 17 Car. x^ 26 1 

Seifin. 

3eifin ncceflary to be laid in Avowry at Law, 
and on the Statute 1 9 1 

How fuch Seifin differs from the Scifin laid in 
real Actions ipx 

Defendant may deny the Seifin, which traver- 
fes the Tenure laid in the Avowry 194 

Scifin laid in Defendant, or thofe que Eftate 
he hath, in an Avowry for Rent on a Gift in 
Tail 1 94 

In whom Grantee of a Rent Charge fhall lay 
the Seifin igb^xoz 

If Leflee for Years diflrains the Bcafts of a 
Stranger, he muft lay the Seifin in his 
Lcffor 197 

If a Termor avows for Rent on his under Te- 
nant by Deed indented, he need not lay a 
Seifin 197 

Mter if by Deed Poll, or Parol, for then a 
Seifin muft be laid 198 

If he dirtrains Cattle D4nmge Feafant^ and the 
Owner brings Trefpafs, he muft lay a Seifin 1 99 

Avowant for iDfamage feafant^ lays the lo(;us in 
quo to be his folum & lib^rum fenementum^ 
|e need not lay a Seifin aoi 

Aliter 
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jlliter of the Tenant who pofleflcs it jun 
alieno ibid. 

If the Termor brings an Adlion for the Tref- 
paff, in that Cafe his PoflTcflion is fufficicnt, 
without laying a Scifin xox 

Tenant in Fee, in an Adion of Debt againft his 
Lcflcc for Years, need not lay a Seifm zoj 

Aliter if it is not on his own Demife, *but as 
Affignee of the Revcrfion X04 

The Statute of 9 Geo. x. r. 13. and %^ Geo, t. 

' c. 13. relating to this Matter, of laying a 
Seifin in Fee, and deducing the Title 19S 

Services. 

Services by the Feud, of two Sorts, Military 
or Minifterial I 

Non-performance incurred a Forfeiture of the 
Feud 2 

If the Lord encroaches on the Services paid 
by the Tenant, how the Tenant may avoid 
them in a Plea to the Lords Avowry xj i 

How he may avoid fuch Incroachment by Writ 
or by Plaint xj2, 233 

Sheriff. 

May commdnd his BailifF to replevy Beads, 
out of his Court . ' 72 
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He ought to take Pledges de profequendo & de 
Retorno habendo^ whether the Replevin 
be by Writ or by Plaint 77 

On taking Pledges he ought to make ^Delive- 
rance So 

If a Diftrefs be taken out of a Liberty but im- 
pounded in it, he may make Deliverance 
without a previous Warrant 8 1 

May break open Houfcs to execute a Reple- 
vin if denied Entrance ibid. 

Where the Suit is by Writ, and the Sheriff ex- 
ecutes the Replevin before the alias &plurie$ 
come to him, he may hold Plea himfelf 84 

Unlefs the alias Replevin contain the Glaufe 
vel Caufam mbis Signifces^ it is Vicontiely 
and the Sheriff may proceed 85 

The fluries Replevin always determines the 
Sheriff^s Power ibid. 

If the Plaintiff be Non-fuit, and a Retorno 
Habendo awarded, and the Sheriff levies 
Goods on a Withernam^ and wont deliver 
them to the Defendant, an Adtion lies 1 1 zN. 

Cannot return to a P^«^, that the Caufe is not 
true 139 AT. 

Can execute a Replevin tho' in his own Cafe, 
becaufe the Suitors arc Judges 171 

If on a Retorno Habendo again ft the Pledges 
Cattle he return W/, he is anfwcrable him- 
felf by the Statute 2 57 

lender 
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lender. 

Muft be made before Impounding, or the De- 
tention not unlawful 65 

Muft be pleaded to the Lord himfelf, and not 
totheBkiliff ibid. 

Defendant was formerly obliged to prove a fuf- 
ficient Tender Iriftanter 67 

And on fuch Proof the Lord might wage his 
Law 68 

But this is now changed into a Trial by a Jury 

70 

Tho* there be Judgment of a Return irreple- 

vlfablc, yet if the Plain dff tender the Rent 

for which tlie Diftrefs was taken, the Der 

fendant ought to rcftore the Beails 150 



^raverfe. 



Th0 Caufe affigned in a Pe?;*^ or Z&f^r^urr for 
Removal is not ttaverfable 140, 1 48' N. 

Where the Defendant in Replevin pleads in 
Abatement of tbd Writi arid makes Coni>- 
fance, the Goi!iufancc is not tfaverfable 179 

In a Juftificatioji for Damage Fh&jmt^ ' tfe 
PlaidtifF may travcrfe the Defendant's Title 

ibid. 

If Avowant fhould lay the Taking in another 

. Place 
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Place that! the Plaintiff hath done, Without 

traverfing the Place in the Declaration, it 

would be bad ^05 

Where the Tenure is traverfable ^^t 

If the Tenure be by Rent, the ^antum of 

the Rent is not traverfable 2x9 

The whole Tenure is not traverfable 230 

The feifin of the ^antum of the Services 

is traverfable, where they were gained by 

Encroachment or Coertion 231 

Not where obtained by the voluntary Payment 

of the Tenant %i% 

Esccept where obtained by the voluntary Pay- 

iBcnt of one who could not charge the 

Lands as Tenant in Tail, a Bilhop, Gfr. 

Or where the very Tenant hath the Dccdi 
whereby they wercrefervedinhis Power Hid. 

On Avowry, the Tenant fhall not plead ne un-' 
ques feifie de Services generally, for this 
amounts to a Traverfc of the Tenure 236 

No Seifin of Services traverfable, but of luch 
as are laid in the Avowry. ibid. 

Or thofe of a higher Nature which are inclod* 
ed Hid. 

Wager of Law. 

Wherever in former Times a Tender was 

proved, the Lord might wage his Law 68 

S s mther^ 
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Withernam. 

Part of the I/« talhnh f)j 

Twofold, in the County Court, and Courts 

above r^V* 

In the County Court, if . the Bailiff return 

Elongatayiht Withernam did not iflfae befdf e 

the Sheriff held an Inqueft 98-, 108 

In the Courts above it ifFues on the Sheriff's 

Return ibid. 

Could not iftdeon a Suggeftion id<) AT,^ 

It iflues out of the Court where the Pluries is 

•returnable and not out of Chancery ibid. 
Therefore if Elengata be returned on the 

alias into Chancery, it iffuds oUt of Chari-** 

eery and is returnable, in fi. R. or C B. 

ibid. 
Form of Withernam »0i 

Not Ficontiel, therefore an Attachment in the 

Writ 102 

Unlefs it be commenced by Plaint 103 

Sheriffs Capias iix Withernam moft be in 

Writing 104 

It recites the Caufe the Sheriff returns why 

he cannot. replevy • 105 

Where there fhillbe ^lHoh Ommitfas in the Writ 

10^ 
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Jf the Sheriff retura nil 8cC| Capias and 

Exigent gOQS Hi, ii6 

If the; Defendant appear on the P/uriis^ he 

may gage Delivcrancci^ and the Withernam 
(hall not go lir 

So if he plead non.ctpit^ ox that, the. Catd^are 
dead in Default of the Plaintiff ii8 

Or Property in himfcif 119 

Or makes Conufance as Bailiff and prays in 
aid ibid. 

But if he does not gage Deliverance, a Wither-' 
nam goes, or a Capias for the Contempt 

lU 

If the Sheriff levies Goods of the^ Plaintff in 
Withernam^ after a Return awarded on a 
Non-fuit, he fhould deliver them to the De- 
fendant, or afi Aftion lies iiz N. 

In B. R. Cattle taken in Withernam are deli- 
vered to the Plaintiff by the Ufage of the 
Court, aliter in C. B. and the Reafon 
thereof 112,113 

fFithernamis either an originalora judicial Writ, 
in thefirft Cafe it is only a Pcndlty quou/que 
Defendant gages Deliverance, in the latter 
it changes the Property 114 

In what Cafes Defendant fhall have a Wither^ 
nam againft the Plaintiff 117, 120 

It is not ncceffary to have a Scire facias return- 

S s a ed 



Digitized 



by Google 



INDEX. 

cd before a Capias in Withernam i(!ue$ 

ixi, 1x7 
The Writ of Withernam fuppofes the original 

Caption as a Didrefs 123 

The Sheriff on mefne Procefs may take Beafts 

of any Value from the Defendant to compel 

him to appear 1x5 
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